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CANYON COUNTY CLERK 
K CANNON, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff, 
vs. 
CITY OF CALDWELL, 
Defendant. 
CITY OF CALDWELL, 
Counterclaimant, 
vs. 
PIONEER IRRIGATION DISTRICT, 
Counterdefendant. 
Case No. CV 08-556-C 
CITY OF CALDWELL'S 
MEMORANDUM IN SUPPORT OF 
MOTION FOR PERMISSION TO 
APPEAL 
CITY OF CALDWELL'S MEMORANDUM IN SUPPORT OF MOTION FOR PERMISSION 
TO APPEAL - 1 -
2539 
DefendantiCounterclaimant the City of Caldwell ("Caldwell") respectfully submits this 
Memorandum in Support of Motion for Permission to Appeal pursuant to Rule 12 ofthe Idaho 
Appellate Rules ("I.A.R."). By this motion, Caldwell asks this Court to enter an order approving 
this motion, so that Caldwell may then petition the Idaho Supreme Court to accept this appeal by 
permission. 
I. THE RULINGS THAT CALDWELL SEEKS TO APPEAL 
Caldwell seeks permission to appeal from the following bench rulings made by the Court 
during a hearing held on October 22, 2009, which Caldwell expects the Court to formally enter 
in a written order in the near future. 
1. Section 42-1209 vests PlaintiffiCounterdefendant Pioneer Irrigation District 
("PID") with the initial discretion to determine whether an encroachment is likely to 
unreasonably or materially interfere with the use and enjoyment of its irrigation or drainage 
easements or rights-of-way and to deny permission for the encroachment on those grounds. 
Judicial review ofPID's determination and decision is limited to (1) whether PID's denial of 
permission to encroach was based on arbitrary and capricious or clearly erroneous findings, and 
(2) whether PID's decision-making process was reasonable. 
2. Section 42-1209 authorizes PID to remove an encroachment installed after the 
effective date of Section 42-1209 that PID determines materially and unreasonably interferes 
with the use and enjoyment of its irrigation and drainage easements or rights-of-way, subject to 
the limitation that PID must initially request removal ofthe encroachment by the encroaching 
party, and subject to the further limitation that PID's removal of the encroachment must be 
accomplished within the borders of its easement or right-of-way and without a breach of the 
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peace. Judicial review ofPID's determination and decision is limited to (1) whether PID's 
decision to request removal or to remove an encroachment was based on arbitrary and capricious 
or clearly erroneous findings, and (2) whether PID's decision-making process was reasonable. 
II. RELEVANT PROCEDURAL AND FACTUAL BACKGROUND 
This case is set for an approximately three-week trial to the Court to begin in two weeks, 
on November 23,2009. In its witness list dated October 29,2009, PID designated 40 witnesses, 
including 7 experts. Similarly, Caldwell designated 47 witnesses, including six experts. Both 
parties retained out-of-state experts, who will be required to travel to Idaho for trial. The parties' 
attorneys' fees and costs associated with final pretrial preparation and trial, and the Court's 
dedication of judicial resources, will be substantial. 
At a hearing on October 22,2009, the Court announced its rulings on PID's first Motion 
for Partial Summary Judgment, which Caldwell seeks leave to appeal. At that time, the Court 
recognized that its bench rulings would be appropriate for interlocutory appeal under I.A.R. 12. 
The Court advised that it would approve a stipulated motion for permissive appeal, October 22, 
2009 Tr. at 61-62, stating that "if both sides feel like we can get some - a ruling on these [issues 
resolved at the October 22 hearing], ... that may save your clients a significant amount of 
money." ld. at 62. The Court further observed that "it's going to be cheaper to appeal and get 
[the issues] reviewed to both sides than it will be to try it and get it appealed." ld. However, the 
Court indicated its disinclination to approve the case for interlocutory appeal unless the parties 
filed a stipulated motion. October 22, 2009 Tr. at 61-62. 
At the October 22, 2009 hearing, the Court ordered the parties to prepare proposed orders 
confirming the Court's bench rulings on the parties' respective summary judgment motions. 
On October 27, 2009, PID filed a proposed order on its first Motion for Partial Summary 
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Judgment; on October 30, 2009, Caldwell filed an alternative proposed order on that motion. 
Caldwell expects the Court to formally enter a written order on PID's first Motion for Partial 
Summary Judgment in the near future. 
On November 5,2009, the Court presided over a pretrial conference during which it 
again observed that the issues resolved at the October 22, 2009 hearing would be well-suited for 
immediate appeal under LA.R. 12. The Court stated: "I still think you should appeal- I think 
you should do an interlocutory appeal in this case." November 5, 2009 Rough Tr. at 8. See also 
id. at 18 (Court recognizing "[t]he standard of review issues and some related issues" as 
"legitimate issues" for interlocutory appeal); 62 (Court: "I would just think that it would be less 
expensive for the parties to litigate that, get a [Supreme Court] decision and still have it back 
before me and be heard ifI'm -- ifI'm wrong."); 69 (Court: "[If] you did the interlocutory 
appeal I could pick a trial date now that would accommodate [a prompt trial setting] so that when 
the [Supreme] Court got done you wouldn't have to re-invent the wheel[.]"). Despite the Court's 
repeated encouragement of a permissive appeal, the Court continued to indicate that it would 
approve only a stipulated motion for interlocutory appeal. November 5, 2009 Rough Tr. at 8. 
Despite Caldwell's repeated requests, PID is unwilling to stipulate to jointly seek leave to 
file a permissive appeal. Therefore, Caldwell files this motion on its own. 
III. ARGUMENT 
A. The Criteria and Procedures for Permissive Appeal Under I.A.R. 12. 
The Idaho Supreme Court may grant permission to appeal from an interlocutory order 
that is not otherwise appealable but which involves "[1] a controlling question oflaw [2] as to 
which there is substantial grounds for difference of opinion and [3] in which an immediate 
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appeal from the order or decree may materially advance the orderly resolution ofthe litigation." 
LA.R. 12(a). 
"'[T]he intent ofI.A.R. 12 [is] to provide an immediate appeal from an interlocutory 
order if substantial legal issues of great public interest or legal questions of first impression are 
involved.'" Aardema v. U.S. Dairy Systems, Inc., 147 Idaho 785, 215 P.3d 505,509 (2009) 
(quoting Budell v. Todd, 105 Idaho 2, 665 P.2d 701, 703 (1983) (per curiam». As the Idaho 
Supreme Court explained in Budell: 
In accepting or rejecting an appeal by certification under I.A.R. 12, 
this Court considers a number of factors in addition to the 
threshold questions of whether there is a controlling question of 
law and whether an immediate appeal would advance the orderly 
resolution of the litigation .... The Court also considers such 
factors as the impact of an immediate appeal upon the parties, the 
effect of the delay of the proceedings in the district court pending 
the appeal, the likelihood or possibility of a second appeal after 
judgment is finally entered by the district court, and the case 
workload ofthe appellate courts. No single factor is controlling in 
the Court's decision of acceptance or rejection of an appeal by 
certifi cation[. ] 
665 P.2d at 703. The rule is appropriately invoked where there is "confusion regarding the 
application of' the law. Aardema, 215 P.3d at 509. An interlocutory appeal under LA.R. 12 
benefits the parties and the courts, and is appropriate, when a district court has decided a 
question "of first impression that would be controlling in [the] case." Winn v. Frasher, 116 
Idaho 500, 777 P.2d 722, 723 (1989). 
Applying the factors discussed above, the Idaho Supreme Court has permitted 
interlocutory appeals to resolve whether the economic loss rule applies to a product liability 
claim premised on a negligence theory, Aardema, 215 P.3d at 509; whether the "fireman's rule" 
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applies in certain tort actions brought by fIremen and policemen for personal injuries incurred in 
the course of performing their job duties, Winn, 777 P.2d at 501. 
A party seeking permission to appeal must initially fIle, within 14 days of entry of the 
order or decree sought to be reviewed, a motion with the district court setting forth the bases for 
permissive appeal. I.A.R. 12(b). The district court shall expedite hearing on the motion, and 
within fourteen days after the hearing, the court shall enter its order setting forth its reasoning for 
approving or disapproving the motion. Id. Within fourteen days of entry of the district court's 
order approving or disapproving the motion, the party must fIle a motion with the Idaho Supreme 
Court requesting acceptance ofthe appeal. I.A.R. 12(c). If the district court has failed to rule on 
a motion for permission to appeal within twenty-one days of its fIling, the movant may fIle its 
motion for permission to appeal with the Supreme Court, without a district court order on the 
motion fIled in the district court. Id. 
B. The Court's Rulings Satisfy All the Criteria for Permissive Appeal. 
The Court's rulings announced on October 22,2009 resolve fundamental questions 
concerning the meaning and application of Idaho Code § 42-1209. There is substantial ground 
for disagreement about those legal issues, as reflected by the opposing positions of the parties in 
this case as well as by the conflicting judicial decisions on the subject rendered by Idaho district 
courts and the Idaho Court of Appeals. As the Court itself has recognized, in light of the 
importance of the Court's rulings on October 22,2009 to the parties' respective positions at trial, 
an immediate appeal almost certainly will materially advance the resolution ofthis litigation. 
Because the Court's rulings on October 22,2009 satisfy each of the three criteria for permissive 
appeal set forth in LA.R. 12(a), the Court should approve this motion. 
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1. The Court's Rulings Involve Controlling Questions of Law. 
The rulings that Caldwell seeks to challenge in an interlocutory appeal relate entirely to 
the meaning of section 42-1209. Specifically, the Court has decided that: 
• Section 42-1209 vests in PID (and, therefore, by definition, in all "irrigation 
districts, Carey act operating companies, non-profit irrigation entities, lateral ditch associations, 
and drainage districts") discretion to decide, in the first instance, whether an encroachment is 
likely to unreasonably or materially interfere with the use and enjoyment of its irrigation or 
drainage easements or rights-of-way and to deny permission for the encroachment on those 
grounds. 
• Section 42-1209 further vests in PID (and, therefore, in all entities listed in the 
statute) authority to unilaterally remove an encroachment installed after the effective date of 
Section 42-1209 that PID determines materially and unreasonably interferes with the use and 
enjoyment of its irrigation and drainage easements or rights-of-way, subject only to the 
limitations that PID must initially request removal of the encroachment by the encroaching party, 
and that PID's removal action must be accomplished within the borders of its easement or right-
of-way and without a breach of the peace. 
• Under section 42-1209, if an alleged encroaching party wishes to challenge the 
prohibition or removal of an alleged encroachment by PID (and, therefore, by any entity listed in 
the statute), that party must seek district court review of the district's decision to prohibit or 
remove (or actual removal), and judicial review ofthe district's decision or action is limited to 
(1) whether the denial of permission to encroach, or the removal of an alleged encroachment, 
was based on arbitrary and capricious or clearly erroneous findings, and (2) whether the district's 
decision-making process was reasonable. 
CITY OF CALDWELL'S MEMORANDUM IN SUPPORT OF MOTION FOR PERMISSION 
TO APPEAL - 7 -
2545 
Stated plainly, these rulings have elevated PID (and, therefore, all entities listed in the 
statute) to the status of state administrative agencies that enjoy broad discretion in their dealings 
with third parties, subject to review only for abuse of discretion. The correctness or 
incorrectness of this conclusion is a pure question of the meaning of section 42-1209, based on 
the statute's language, its legislative history, and public policy. 
The legal questions that Caldwell wishes to appeal are "'substantial'" and "'of great 
public interest. '" Aardema, 215 P.3d at 509 (2009) (quoting Budell, 665 P.2d at 703). Even 
without considering the many lateral ditch associations and drainage districts subject to section 
42-1209, there are at least 59 irrigation districts in Idaho, see Ex. A to the Affidavit of Scott 
Randolph dated November 9, 2009. Irrigation districts including PID overlay most of Caldwell 
and of Canyon County. See Ex. B. to the Randolph Aff. Statewide, irrigation districts operate 
thousands of miles of irrigations and drainage ditches in easements and rights-of-way in Idaho, 
which are subject to the provisions of section 42-1209. PID alone operates hundreds of miles of 
ditches in easements and rights-of-way subject to that statute over an area spanning in excess of 
34,000 acres. Their operation of massive networks of ditches impact third parties throughout the 
state - including landowners through whose properties the easements and rights-of-way run, 
developers, and municipalities like Caldwell that are trying to accommodate the drainage needs 
of both agricultural and non-agricultural land-owners. 
The Court's decision on the scope of authority of districts and other entities covered by 
section 42-1209, and on the deferential standard of judicial review of those entities' 
detenninations and actions under the statute, go to the heart of the balance of power between 
irrigation districts and third parties, including Caldwell. As such, the issues are immensely 
important - not merely to the parties to this litigation but to all irrigation districts and other 
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entities operating irrigation and drainage ditches, to virtually every municipality in the state of 
Idaho, and to vast numbers of other Idaho citizens. 
Finally, the legal question is one "'of first impression,'" Aardema, 215 P.3d at 509 (2009) 
(quoting Budell, 665 P.2d at 703), not previously addressed by the Idaho Supreme Court. 
2. There Are Substantial Grounds for Difference of Opinion on the Legal 
Questions Resolved by the Court's Rulings. 
The parties' briefing on the scope ofPID's authority to prohibit or remove alleged 
encroachments, and the scope of this Court's review ofPID's determinations and actions, itself 
demonstrates the substantial grounds for difference of opinions on those legal questions. The 
Court has already described those questions as "legitimate issues" for interlocutory appeal under 
I.A.R. 12. November 5, 2009 Rough Tr. at 18. 
The conflicting decisions of lower Idaho courts on these issues confirms that there are not 
merely substantial grounds for difference of opinion, there are actual differences of opinion. 
Specifically, this Court has adopted PID's arguments, vesting the district with enormous power 
to prohibit or remove alleged encroachments, and confining the Court to the most limited of 
review ofPID's decisions and conduct. In Ada County Highway District v. Settlers Irrigation 
District, Case No. CVOC 0605904 (Idaho 4th Jud. Dist. June 29, 2009), Judge Wilper held in 
favor of a similarly narrow standard of judicial review over similarly broad irrigation district 
power. Slip op. at 14-16.1 
However, the Idaho Court of Appeals, in Black Canyon Irrigation District v. Murphey, 
2006 Unpublished Opinion No. 620 (Idaho Ct. App. Sept. 22,2006), reached the opposite 
1 For the reasons explained in Caldwell's Memorandum in Support of the City of Caldwell's 
Motion for Reconsideration or Clarification, at 10-11, filed on November 4,2009, the authority 
on which Judge Wilper relied does not support his conclusions. 
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conclusion. In Black Canyon, the Court of Appeals held that section 42-1209 is "a legislative 
adoption of common law standards regarding permissible uses of property encumbered by an 
easement." Id. (quoting Nampa & Meridian Irr. Dist. v. Wash. Fed. Sav., 135 Idaho 518, 20 
P.3d 702 (2001». The Court of Appeals held that, under the statute, the irrigation district "bore 
the burden to show that it was entitled to judgment through evidence proving each element of its 
cause of action," including that the alleged encroachment unreasonably and materially hindered 
the district's use of its easement. Id. at *5 (emphasis added). In other words, in Black Canyon-
though not controlling precedent, the highest existing authority on the issues - the Court of 
Appeals - declined to assume that section 42-1209 gives an irrigation district or other listed 
entity discretion to prohibit or remove perceived encroachments; rather, the district must prove 
its authority to prohibit or remove in a civil action. Part and parcel ofthis holding is that a 
district court owes no deference to an irrigation district's position under section 42-1209. 
Rather, the district court must resolve the relevant issues under the statute - including whether 
the irrigation district holds an easement, whether the object is an encroachment, and whether the 
alleged encroachment unreasonably or materially interferes with the district's use and enjoyment 
of its alleged easement - de novo, just as the district court would resolve other issues in a 
traditional civil action. 
This fundamental split in authority confirms that there is "confusion regarding the 
application of' the law, Aardema, 215 P.3d at 509, which begs for resolution by the Idaho 
Supreme Court. An interlocutory appeal under I.A.R. 12 is the appropriate vehicle for bringing 
these critical legal issues to the Supreme Court's attention. 
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3. An Immediate Appeal May Materially Advance the Resolution of This 
Litigation. 
The issues as to which Caldwell seeks to take a pennissive appeal- the scope ofPID's 
authority in the first instance and the scope of this Court's judicial review - could not be more 
central to this case. Those issues are critical to the claims relating to the five outfalls, which will 
be the subject of the trial beginning on November 23,2009, as well as to the bifurcated claims 
relating to the 80-plus additional outfalls that PID has recently identified, which will be tried at a 
later date. If the Idaho Supreme Court were to resolve the legal questions of the extent ofan 
irrigation district's authority to prohibit or remove alleged encroachments and the scope of 
district court review of such district decisions and actions, the parties would know where they 
stand. Whichever party's position were to prevail, Supreme Court resolution of the issues would 
increase the prospects for settlement without further litigation. An interlocutory decision on 
those issues would postpone the upcoming trial, which will consume significant time and 
resources of the Court and the parties, and would hasten resolution of the ongoing dispute 
between PID and Caldwell - perhaps making trial unnecessary. 
Because I.A.R. 12 provides for expedited decision in permissive appeals, the parties and 
this Court could obtain the Idaho Supreme Court's rulings relatively quickly. Even if issues 
remain to be tried after the Supreme Court rules, this Court has indicated that it would save a 
trial date now (November 5,2009 Rough Tr. at 69), meaning that an interlocutory appeal would 
not significantly delay the ultimate disposition ofthis case. 
This Court has repeatedly recognized the advantages of an immediate appeal in this case 
and on the issues that Caldwell seeks to pursue. At the October 22, 2009 hearing, the Court has 
told counsel that a pennissive appeal "may save your clients a significant amount of money" 
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because "it's going to be cheaper to appeal and get [the issues] reviewed to both sides than it will 
be to try it and get it appealed." October 22, 2009 Tr. at 62. Just last week, the Court reiterated 
that view: "I would just think that it would be less expensive for the parties to litigate that, get a 
[Supreme Court] decision and still have it back before me and be heard if I'm -- if I'm wrong." 
November 5, 2009 Rough Tr. at 62. These assessments are correct. This is the textbook case for 
a permissive appeal under LA.R. 12. 
4. The Court Should Approve This Motion for Permissive Appeal Regardless of 
Whether PID Joins in This Motion. 
As discussed above, despite the Court's repeated suggestion that an interlocutory appeal 
would be appropriate and would benefit all parties and the Court, the Court also indicated that it 
would be unlikely to approve a motion under I.A.R. 12 unless it were a stipulated motion. 
However, PID has refused to join in this motion. 
PID's unwillingness to file ajoint motion should not make any difference in how the 
Court decides whether to approve this motion for permissive appeal. Nothing in LA.R. 12 
remotely suggests that its procedures are limited to circumstances where all parties seek 
interlocutory review or that the parties' agreement on the need for a permissive appeal is even a 
relevant factor. To the contrary, the criteria are those stated in I.A.R. l2(b) and the cases 
applying that rule, as discussed above. The agreement of the parties is not one of those factors. 
If it were, the rule would give to the prevailing party on the issue sought to be appealed veto 
power over whether the appeal may proceed. 
IV. CONCLUSION 
The Court's rulings announced on October 22, 2009 include rulings on basic legal 
questions: (a) the authority, under section 42-1209 of irrigation districts and similar entities, 
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armed with broad discretion, to prohibit or remove alleged encroachments in the first instance, 
subject to review only for abuse of discretion, versus (b) the authority under that statute of 
district courts to decide the questions of prohibition and removal in the first instance, in 
traditional civil actions in which the districts must satisfy a traditional burden of proof that the 
alleged encroachments in fact violate section 42-1209. This is an important issue under Idaho 
law. It is an issue of first impression for the Idaho Supreme Court. And the existing decisions of 
the district courts and Idaho Court of Appeals are conflicting and, therefore, confusing. 
For all of these reasons, this Court should approve this motion. 
DATED this 9th day of November, 2009. 
Respectfully submitted, 
HOLLAND & HART LLP 
By i1stidh:Ar the finn 
Attorneys for Defendant City of Caldwell 
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STATE OF IDAHO ) 
)ss. 
COUNTY OF ADA ) 
SCOTT E. RANDOLPH, being first duly sworn on oath, states and affinns as follows: 
1. I am one ofthe attorneys of record for DefendantiCounterc1aimant, the City of 
Caldwell ("Caldwell") in the above-captioned matter, and I submit this Affidavit in Support of 
the City of Caldwell's Motion for Pennission to Appeal. 
2. On November 9, 2009, I accessed http://www.idwr.idaho.gov/WaterManagementi 
WaterRelatedDistricts/default.htm. That website is maintained by the Idaho Department of 
Water Resources and contains links to infonnation about irrigation districts and other water 
related districts in Idaho. 
3. Attached hereto as Exhibit A is a true and correct copy of the list of the Idaho 
Irrigation Districts that I obtained from the Idaho Department of Water Resources website on 
November 9, 2009. 
4. Attached hereto as Exhibit B is a true and correct copy of a map of Canyon 
County Irrigation Companies that I obtained from the Idaho Department of Water Resources 
website on November 9, 2009. 
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COMES NOW Pioneer Irrigation District, through undersigned counsel of record, 
and hereby files this Response in Opposition to City of Caldwell's Motion for Reconsideration 
or, in the Alternative, Clarification, pursuant to Idaho Rules of Civil Procedure 7(b)(3) 
and 11(a)(2)(B). 
I. 
INTRODUCTION 
The City's Motion asks this Court to reconsider some of its rulings regarding the 
construction ofIdaho Section 42-1209, as well as the Court's denial of the portion of the City's 
Second Motion for Summary Judgment dealing with removal of unauthorized storrnwater 
outfalls. Simply put, there is nothing new here. All of these issues have already been briefed 
extensively, and the City offers virtually no new argument or authority that would justify altering 
the Court's prior rulings. 
In fact, the only new argument raised by the City is its newfound reliance upon an 
unpublished Idaho Court of Appeals opinion that involved apro se litigant and that was factually 
dissimilar to the case currently before this Court. This does not provide a valid basis for the 
Court to reconsider its prior rulings regarding the construction of Section 42-1209. 
For these reasons and the reasons more fully set forth below, Pioneer respectfully 
requests that the Court deny the City's Motion. 
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II. 
LEGAL ARGUMENT 
A. The City's Request For Reconsideration Of This Court's Holding That 
Section 42-1209 Provides Irrigation Entities With Discretion To Determine 
Unreasonable Or Material Interference 
1. The City's Reliance Upon The Unpublished Black Canyon Irrigation 
District v. Murphey Opinion 
a. The Black Canyon Opinion Is An Unpublished Idaho Court Of 
Appeals Decision And Therefore Should Not Be A Basis For 
The Court To Reverse Its Prior Decisions 
The construction ofIdaho Code Section 42-1209 was the subject of Pioneer's 
First Motion for Partial Summary Judgment. The parties collectively provided this Court with 
over 90 pages of briefing, eight affidavits, and an entire afternoon of oral argument on this issue. 
After all of that effort and analysis, the City now asks this Court to reconsider its recognition that 
irrigation districts, as the parties with legal responsibility and liability for the operation of their 
facilities, should be entitled to discretion in determining whether an encroachment interferes with 
the use and enjoyment of their facilities. The only new argument presented by the City in this 
regard is based upon an unpublished decision of the Idaho Court of Appeals in Black Canyon 
Irrigation District v. Murphey. This unpublished opinion provides no basis for the Court to 
reconsider its earlier decision. 
First, and critically, the Idaho Supreme Court's internal rules specifically prohibit 
citation to unpublished opinions as authority or precedent. According to Idaho Supreme Court 
Internal Rule 15(t): 
At or after the oral conference following the presentation of oral 
argument or the submission of the case to the Court on the briefs, 
the Court, by the unanimous consent of all justices, may determine 
not to publish the final opinion of the Court. If an opinion is not 
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published, it may not be cited as authority or precedent in any 
court. 
(Emphasis added). 
And, pursuant to state statute, this internal rule also applies to the Idaho Court of 
Appeals. IDAHO CODE § 1-2407(1), (7). In other words, the justices of the Idaho Court of 
Appeals unanimously decided to designate the Black Canyon opinion as unpublished, and the 
City is prohibited from citing to that opinion as authority or precedent. Given these 
circumstances, the unpublished Black Canyon opinion does not provide a basis for this Court to 
reconsider its previous decisions. 
The specific reason the Court of Appeals unanimously decided not to publish the 
Black Canyon opinion is not explicit within the opinion itself. However, it is critical to note that 
Mr. Murphey, the defendant-appellant in that action, was a pro se litigant. Black Canyon, at * 1. I 
Moreover, that case was disposed of on summary judgment, because Mr. Murphey failed to rebut 
the irrigation district's evidence of material and unreasonable interference. Id., at *6. Not only 
that, but Mr. Murphey did not even file a responsive summary judgment brief, instead relying 
solely upon his statements at the summary judgment hearing. Id. 
Given this context, it is certainly understandable why the members ofthe Idaho 
Court of Appeals unanimously decided to refrain from publishing the opinion-one can presume 
they did not want to create judicial precedent regarding the construction of a new statute without 
having had the benefit of significant legal argument. This reluctance is manifested by the 
Court's statement that, "[t]his component of the statute appears to be a legislative adoption of 
common law standards .... " Id., at *3 (emphasis added). This situation is in stark contrast to 
I The Black Canyon opinion is attached as Exhibit A to the memorandum in support of 
the City's Motion. 
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this Court's rulings and Judge Wilper's rulings in the ACHD v. Settlers litigation, for which the 
parties and their counsel had been fully engaged in providing argument regarding the 
construction of Section 42-1209. 
The City acknowledges that the Black Canyon opinion is not binding on this 
Court, but argues that because it is a final decision of the Idaho Court of Appeals, it should be 
"persuasive." (City's Mem. in Supp., p. 3, n. 2.) However, the only final decision of the Court 
of Appeals this Court should find persuasive is the decision to issue an unpublished opinion. 
Importantly, in the City's attempt to establish that it exercised diligence in bringing the 
unpublished opinion before this Court, the City asserts that it could not locate the opinion on 
Westlaw. (City's Mem. in Supp., p. 3, n. 2.) This is precisely the point. The Black Canyon 
opinion was difficult to locate for a reason-because the Idaho Court of Appeals justices 
unanimously detennined that the opinion should not be relied upon as authority or precedent. 
b. The Facts In Black Canyon Are Not Analogous To The Case 
Before This Court 
According to the City, the Black Canyon case was decided "under analogous 
facts" as this case. (City's Mem. in Supp., pp. 7, 11.) This is not true. Black Canyon involved 
the placement by the defendant-appellant Murphey of fencing within the Black Canyon Irrigation 
District easement, which interfered with the duties of the ditch riders and maintenance crews. 
Black Canyon, at *1-2,5. In other words, Black Canyon involved encroachments in the 
irrigation district's secondary easement in a manner that hindered access to tp.e irrigation 
facilities. In contrast, the case currently before this Court involves the placement of 
encroachments in the primary easement in a manner that not only interferes with maintenance 
activities, but which also increases the risk of flooding from those facilities and which exposes 
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the irrigation district to increased liabilities under state and federal law . This is a much different 
factual context than Black Canyon. 
c. If Black Canyon Is Persuasive Authority, Then This Court 
Must Reverse Its Decision On The City's First Motion For 
Partial Summary Judgment 
If the Court agrees with the City that the Black Canyon opinion is "persuasive" 
authority regarding the construction of Section 42-1209, then this Court must necessarily also 
reverse its previous holding that Section 42-1209 does not apply retroactively, i.e., that 
Section 42-1209 does not apply to outfalls constructed prior to the July 1, 2004 effective date of 
that statute. In holding that Section 42-1209 does not apply retroactively, this Court held that the 
changes to the law adopted by that legislation "were not mere procedural and/or remedial 
changes." (Order of 03/04/09, p. 3.) Rather, in terms of the retroactivity analysis, 
Section 42-1209 provided irrigation districts with new substantive rights. 
However, Black Canyon-which the City asserts is "persuasive" authority-
specifically states that Idaho Code Section 42-1209 "appears to be a legislative adoption of 
common law standards regarding permissible uses of property encumbered by an easement." 
Black Canyon, at *3. In other words, Black Canyon states that Section 42-1209 is a mere 
procedural/remedial statute, not a statute that provides new substantive rights. If that is the case, 
then the City's Motion for Partial Summary Judgment on retroactivity must he denied, and 
Section 42-1209 must apply to outfalls constructed prior to July 1, 2004. The City should not be 
permitted to argue contradictory positions in this context-it cannot have it both ways. 
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2. The Court Appropriately Found That Section 42-1209 Provides The 
Enumerated Irrigation Entities With Discretion To Determine What 
Constitutes Unreasonable Or Material Interference With Their 
Facilities 
Pioneer previously explained all ofthe reasons supporting the Court's decision on 
this issue on pages 27 through 32 of Pioneer's memorandum in support of its First Motion for 
Partial Summary Judgment. There is no need to repeat that discussion here, which Pioneer 
specifically incorporates by reference. ~Rather, for the purposes of responding to the City's 
motion for reconsideration, Pioneer will focus its discussion on particular errors in the City's 
briefing. 
First, the City asserts that this Court has "handed" Pioneer powers that are 
"extraordinary and unbridled."2 (City's Mem. in Supp., p. 9.) This characterization is 
inaccurate, and such extreme language discredits the City's argument, because the City is 
ascribing to this Court a decision that this Court did not make. Pioneer's authority to reasonably 
administer statutory responsibilities in its own system was not "handed" to it by the Court-it 
was granted by the Legislature. Nor are such powers "extraordinary and unbridled"-as this 
Court specifically held, decisions by Pioneer under Section 42-1209 are subject to judicial 
review. 
2 The City also states that this Court's rulings regarding Section 42-1209 "extend nearly 
unchecked power to irrigation districts and other entities that do not answer to the public at 
large." (City's Mem. in Supp., p. 7.) Pioneer disagrees with the characterization of its "power" 
as ''unchecked,'' since the Court has ruled that a party aggrieved by a decision under Section 
42-1209 may seek judicial review. Pioneer also disagrees with the characterization that it does 
not "answer to the public at large," since irrigation district board members are elected. IDAHO 
CODE §§ 43-201 - 43-232. In fact, in addition to the responsibilities and liabilities established 
by statutes such as Idaho Code Sections 42-1102 and 42-1201 through 42-1204, irrigation district 
operations are also governed by the entirety of Title 43 of the Idaho Code. This further belies the 
City's characterization of irrigation districts as rogue entities with powers that, in the words of 
the City, are "extraordinary," ''unbridled,'' and ''unchecked.'' 
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Second, the City states that "neither PID nor the Court has identified any Idaho 
law that extends this type of deference to irrigation districts or any other quasi-municipal 
corporation." (City's Mem. in Supp., p. 8.) In response, Pioneer would remind the Court that 
Pioneer previously cited the case of Harsin v. Pioneer Irr. Dist., 45 Idaho 369,375,263 P. 988, 
990 (1927), in which the Idaho Supreme Court reviewed an irrigation district action based upon a 
determination of whether the district acted in an "arbitrary" fashion. (Pioneer's Reply Mem. 
of 09103/09, p. 7, n. 4.) Pioneer would also remind the Court that Pioneer analogized to the 
Simplot case, noting that the factors and policies established in that case for granting deference to 
state administrative agencies also supports granting deference to irrigation districts in their 
construction and application of Section 42-1209. (Pioneer's Mem. in Supp. of 0711 0109, 
pp.29-32.) And, notably, appellate courts in other states have granted deference to quasi-
municipal corporations in other contexts. See, e.g., Clements v. Airport Authority of Washoe 
County, 111 Nev. 717, 896 P.2d 458 (1995); Cohen v. Bd. of Water Comm 'rs, Fire Dist. No.1, 
South Hadley, 411 Mass. 744, 585 N.E.2d 737 (1992). In fact, a California court has referred to 
an irrigation district in that state as a "public agency." Imperial Irr. Dist. v. St. Water Res. Ctrl., 
186 Cal.App.3d 1160, 1163, n. 3 (1986). 
Third, the City's emphasis on entities other than irrigation districts appears to be 
an attempt by the City to cast irrigation entities in general as unsophisticated, administratively 
deficient, and incapable of reasonably interpreting and applying the requirements of 
Section 42-1209. However, the City does not explain why those types of entities should not be 
entitled to any deference in their decisions under Section 42-1209, when those entities are the 
ones-not the City, and not developers-who have the day-to-day knowledge of their facilities, 
and who face liability if those facilities do not operate properly. 
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3. Section 42-1209 Necessarily Requires A Deferential Standard Of 
Review In Order To A void Encouraging Violations Of Section 
42-1209 
"A court must construe statutes to avoid unreasonable or absurd results .... " 
73 AM. JUR. 2D Statutes § 172 (2001). Unless irrigation entities are afforded deference 
regarding their determinations under Section 42-1209, unreasonable and absurd results will occur 
because the argument asserted by the City abrogating Pioneer's discretion under Section 42-1209 
would provide an incentive for encroaching parties to ignore Section 42-1209's requirement to 
obtain written permission prior to constructing an encroachment. This cannot be the intent of the 
Idaho Legislature. "Where possible, the statute should be given such a construction as, when 
practically applied, will tend to suppress the evil which the legislature intended to prohibit." Id. 
at § 73. 
In this regard, it is important to note that the City does not challenge this Court's 
ruling that Section 42-1209 requires written permission before any encroachment is constructed 
in a Pioneer easement or right-of-way. So, that is the law of the case on that issue. And, 
Pioneer's determination whether to grant written permission for a new encroachment under 
Section 42-1209 inherently involves discretion, because Pioneer is essentially predicting, based 
upon Pioneer's knowledge and expertise regarding its facilities, whether the proposed 
encroachment would cause unreasonable or material interference if it were to be constructed. 
There is no way to "prove" that unreasonable or material interference will in fact occur-itis 
inherently and necessarily a predictive determination that involves an exercise of discretion.3 
3 The fact that Section 42-1209 involves a predictive determination also supports a 
deferential standard of review. "It is also significant that the major judgments the agency must 
make under the statute ... are predictive. They involve forecasts of the future. This is the sort 
of question on which judicial deference is especially important. It involves not so much 
determining what happened in the past, the sort of question of fact more familiar to courts, as 
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As counsel for Pioneer explained during oral argument on Pioneer's first Motion 
for Partial Summary Judgment, imposing a higher standard of review on Pioneer for removal of 
an unauthorized encroachment that has already been constructed under Section 42-1209 would 
encourage the installation of unauthorized encroachments, in contravention of the entire purpose 
of Section 42-1209. (Hearing Tr. of 09/18/09, 33 :2-50:23.) In other words, if an irrigation entity 
may utilize its expertise and knowledge of its system to predict whether an encroachment will 
"unreasonably or materially interfere" with its use or enjoyment for purposes of granting or 
denying written permission, it should not be held to a different and higher standard when an 
encroachment has already been installed without written permission, in violation of 
Section 42-1209. Imposing a different and higher standard upon irrigation entities in that context 
would belie common sense, as well as the previously cited rule of statutory construction that a 
statute should be given a construction that will "tend to suppress the evil which the legislature 
intended to prohibit." 
That construction of a statute is favored which would defeat 
subterfuges, expediencies, or evasions employed to continue the 
mischief sought to be remedied by the statute, or to defeat 
compliance with its terms. That is, statutory provisions should be 
construed in a manner which tends to prevent them from being 
circumvented. 
73 AM. JUR. 2D Statutes § 167. 
"Unreasonable and material" interference should have a consistent meaning 
throughout the statute and, therefore, the same standard should apply to both Section 42-1209's 
written permission requirement and its grant of authority for removal of unauthorized 
determining what will happen in the future. Such forecasts must be accepted 'if they are 
rational, based on a consideration of all the relevant factors, and adequately explained. '" City 
a/St. Louis v. Dept. a/Transportation, 936 F.2d 1528, 1534 (8th Cir. 1991) (emphasis added) 
(citation omitted). 
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encroachments. "In this regard, it has been said to be a nonnal rule of statutory construction that 
identical words used in different parts of the same act are intended to have the same meaning." 
Id. at § 149. Otherwise, a party seeking to construct an encroachment will benefit by ignoring 
the written pennission requirement and simply constructing the encroachment because, 
according to the City, an irrigation district is to be accorded no deference and is subject to a more 
stringent standard of review once an encroachment has been constructed in violation of· 
Section 42-1209. 
B. The City's Request For Reconsideration Of This Court's Holding Regarding 
The Removal Of Encroachments Under Section 42-1209 
"Caldwell also requests reconsideration of the Court's holding that PID can 
remove existing encroachments installed after July 1, 2004, so long as the removal can be 
accomplished within PID's claimed easements or rights-of-way and there is no breach of the 
peace." (City's Mem. in Supp., p. 11.) As an initial matter, the City mischaracterizes this 
Court's rulings regarding Section 42-1209. As this Court has held, Pioneer cannot remove any 
existing encroachment installed after July 1, 2004; it can only remove those that are not 
authorized in writing as Section 42-1209 specifically requires. In other words, if an encroaching 
party goes through the statutorily required process of obtaining Pioneer's written pennission, 
Pioneer cannot then turn around and remove the approved encroachment. Again, in an apparent 
attempt to create confusion and uncertainty, the City grossly overstates what this Court has 
actually ruled. 
The City goes on to state that: 
PID cites no authority for the proposition that it is entitled to self-
help under section 42-1209. Nor could it because no Idaho 
decision recognizes the right of an irrigation district to forcibly 
remove encroachments that the district believes materially or 
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unreasonably interfere with the use or enjoyment ofthe district's 
easements or rights-of-way. 
(City's Mem. in Supp., p. 12.) 
This is patently false, as Pioneer would direct this Court's attention to the 
following passage from one of Pioneer's prior briefs: 
... [I]n 1986, the Idaho Court of Appeals stated that '[an] 
easement owner has a right to remove obstructions unreasonably 
interfering with use of the easement, so long as there is no breach 
ofthe peace.' Carson v. Elliott,111 Idaho 889,891 (Ct. App. 
1986) (citing 3 R. POWELL, THE LAW OF REAL PROPERTY § 420 
(Rohan rev. 1984). 
(Pioneer's Resp. Br. of 01/07/09, p. 8.) 
In other words, eighteen years prior to the Idaho Legislature's enactment of 
Section 42-1209 and revision of Section 42-1102 in 2004, the Idaho Court of Appeals had 
already recognized the right of an easement or right-of-way owner such as Pioneer to remove 
obstructions interfering with the use of the easement or right-of-way. The Court's confirmation 
that Pioneer has the right of removal is well-grounded in law. 
The City's continued reliance upon Nampa & Meridian Irr. Dist. v. Washington 
Federal Savings, 135 Idaho 518,20 P.3d 702 (2001), (City's Mem. in Supp., p. 13.), is 
particularly confounding, because Pioneer has already discussed this case several times in the 
prior briefing and argument, which Pioneer hereby incorporates by reference. (See Pioneer's 
Reply Mem. of 09103/09, pp. 16-17; Hearing Tr. of 10/21109,82:19-83:1,84:6-85:9.) Again, 
that case was decided in 2001-prior to the enactment of Section 42-1209 and revision of 
Section 42-1102 in 2004. This Court has already held that that legislation provided irrigation 
districts with new substantive rights, i.e., that the changes to the law adopted by that legislation 
"were not mere procedural and/or remedial changes." (Order of 03/04/09, p. 3.) Therefore, it is 
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illogical to use a case that pre-dates the 2004 legislation as a means for restricting the new 
substantive rights adopted by the 2004 legislation. Also, as Pioneer has pointed out previously, 
the Nampa & Meridian v. Washington Federal case deals with encroachments into the secondary 
easement, not the primary easement. 
C. The City's Request For Reconsideration Of This Court's Holding That 
Pioneer May Maintain A Trespass Claim 
According to the City: 
The Court should reconsider its ruling that PIn enjoys an exclusive 
right of possession in either a 'primary' or 'secondary' easement. 
First, the Idaho Supreme Court has never recognized the right of 
exclusive possession in a 'primary easement.' Second, the Court's 
holding here that Pioneer enjoys these exclusive rights is directly 
contrary to Pioneer Irrigation District v. Smith, 48 Idaho 734, 285 
P. 474, 475-76 (1930). 
(City's Mem. in Supp., p. 14.) 
As an initial matter, the City represents that this issue is relevant to Pioneer's first 
Motion for Partial Summary Judgment. (City's Mem. in Supp., p. 3.) This is incorrect, as the 
terms "exclusive," "exclusivity," and "trespass" appear nowhere in Pioneer's first Motion for 
Partial Summary Judgment or its memorandum in support of that motion. In fact, this issue was 
first raised in the context of the City's Second Motion for Summary Judgment. (City's Mem. in 
Supp. of 07/28/09, pp. 32-33.) 
Pioneer comprehensively responded to this issue in its response brief to that 
motion, including a discussion of the Pioneer Irr. Dist. v. Smith case relied upon so heavily by 
the City in its motion for reconsideration. (Pioneer's Resp. Br. of 09/15109, pp. 24-30.) Pioneer 
specifically incorporates that discussion herein. Simply put, the City has offered no new 
argument or authority. 
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As to the City's argument that "the Idaho Supreme Court has never recognized 
the right of exclusive possession in a 'primary easement, "'4 Pioneer would again direct this 
Court to such authorities as Burt v. Farmers I Co-op. Irr. Co., wherein the Idaho Supreme Court 
stated that: 
The rights of way of respondents [Farmer's Cooperative Irrigation 
Company and Noble Ditch Company] are easements, but are 
permanent in their nature, and are of such character that their 
owners have exclusive and continuous possession and control 
thereof 
30 Idaho 752, 756, 168 P. 1078, 1084 (1917) (emphasis added). 
Pioneer would also remind this Court that the City has specifically stated, in an 
agreement signed by the Mayor of Caldwell, that: 
[Pioneer] Irrigation District owns, maintains, operates, and has 
exclusive jurisdiction of various Canals and Canal Appurtenancess 
for the delivery and removal of irrigation water to the lands within 
its boundaries, several or more of which lies [sic] within the 
boundaries or [sic] the City .... 
(Aff. of Dylan B. Lawrence of 1017109, ~ 2, Ex. A, Bates No. PID044352 (emphasis added); see 
also Pioneer's Resp. Br. of 1017109, p. 3.) 
Given this explicit recognition by the City of Pioneer's "exclusive jurisdiction" in 
its facilities, the City should be estopped from continuing to challenge Pioneer's right of 
4 The City also states that it "disagrees that the Court has found that PID enjoys an 
exclusive easement for the entirety of its claimed system." (City's Mem. in Supp., p. 15.) 
Pioneer would direct the City to the portion of the hearing transcript of October 22, 2009, 
wherein the Court stated, "I do agree with Judge Wilpur's [sic] reasoning in his decision that the 
irrigation district does enjoin [sic] exclusive right of possession in its primary easement, the 
ditch." (Hearing Tr. of 10/22/09,56:10-12.) 
5 That same agreement defines "Canals" as "any and all ditches, canals, drains, and/or 
laterals under the jurisdiction of the [Pioneer] Irrigation District." (Aff. of Dylan B. Lawrence of 
1017109, ~ 2, Ex. A, Bates No. PID044352.) 
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exclusive possession in its facilities. "Quasi-estoppel prevents a party from asserting to another 
party's disadvantage a right that is inconsistent with a previous position." Grover v. Wadsworth, 
147 Idaho 60, 64,205 P.3d 1196, 1200 (2009). 
And, Pioneer would also remind this Court that at the conclusion of the hearing 
on October 21,2009, the Court referenced the case of Skelton v. Haney, 116 Idaho 511, 777 P.2d 
733 (1989), in which the Idaho Supreme Court allowed an easement owner to maintain a trespass 
action. Accordingly, even if Pioneer does not have exclusive possession of its primary 
easements and rights-of-way, an easement holder may still maintain a trespass action in Idaho. 
Therefore, there is simply no basis for this Court to change its prior decision that Pioneer may 
proceed with its trespass claims. 
The City continues to rely upon, and mischaracterize, the case of Pione~r Irr. 
Dist. v. Smith, 48 Idaho 734, 285 P. 474 (1930). That opinion is distinguishable for a variety of 
reasons. First, the crux of that case was whether a particular statute, C.S. § 1970, required the 
servient landowner to construct a fence to exclude his hogs from Pioneer's right-of-way. Pioneer 
argued that because that statute did not require Pioneer to construct a fence to exclude hogs, it 
was by implication the responsibility of the servient landowner. Id., 48 Idaho at 739, 285 P. 
at 475. Thus, while the Idaho Supreme Court analogized to prescriptive easement law at the end 
of the opinion, the case really turned on the construction ofC.S. § 1970. And, as Pioneer has 
noted in previous briefs, that case was decided in 1930, well before the enactment ofIdaho Code 
Section 42-1208 in 1981, the revision of Section 42-1102 in 1996, and the revision of 
Section 42-1102 and enactment of Section 42-1209 in 2004--actions which, taken together, 
indicate the Legislature's intent to clarify the exclusive nature of an irrigation district's interests 
in its primary easement, as Judge Wilper concluded. 
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It is also important to note that the Pioneer v. Smith case specifically deals only 
with prescriptive easements, because that was the only property interest pled by Pioneer in that 
particular case. Id., 48 Idaho at 736-37, 285 P. at 474. As Pioneer has explained in previous 
briefing in this case, Pioneer believes it holds statutory rights-of-way to its facilities pursuant to 
Section 42-11 02. (Pioneer's Resp. Br. of 10/7/09, pp. 4-9, 15-17.) Pioneer has also adduced 
express easements and rights-of-way to the relevant facilities. Therefore, to the extent that 
Pioneer v. Smith includes any legal precedent regarding prescriptive easements, it would not 
apply to Pioneer's statutory rights-of-way, or to any express easements or rights-of-way. 
This latter point raises another issue from the City's brief that must be clarified. 
The City contends that the Pioneer v. Smith case establishes that Pioneer owns prescriptive 
easements to the entirety of its irrigation delivery and drainage system. This argument is 
patently absurd. Pioneer v. Smith involves only one particular "ditch," and the opinion does not 
even specify which "ditch" was at issue. It is therefore not even clear that Pioneer still owns the 
easement or right-of-way to the particular ditch at issue in that case. 
Moreover, that case was decided in 1930. As Pioneer expert witness Jennifer 
Stevens, Ph.D. has explained, some of Pioneer's drains-including the A Drain and the B 
Drain-were constructed in the mid to late 1930s. (Pioneer's Expert Witness Disclosure of 
07110/09, Ex. I, pp. 60-62.) It is simply illogical for the City to cite Pioneer v. Smith as 
determinative of Pioneer's real property interests in facilities that were constructed after that case 
was decided. Therefore, the City's suggestion that "[p ]rinciples of collateral estoppel" should 
prevent Pioneer from "challenging" the "determination" in Pioneer v. Smith that Pioneer had a 
prescriptive easement to that particular ditch has no merit. (See City's Mem. in Supp., p. 14, 
n.4.) 
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There is another point raised by the City which, while not directly relevant, is 
critical for Pioneer to clarify. Without citing any legal or factual authority, the City states that 
Pioneer is not "an 1866 Act Canal Company." (City's Mem. in Supp., p. 14.) This is 
inappropriate. The Court has decided that the only outfalls to be addressed at the trial that is 
currently set for November and December 2009 are the five outfalls originally identified in 
Pioneer's Written Statement of March 12,2009, prior to the City's late disclosure of the Storm 
Drain Map Book and Pioneer's Supplemental Written Statement of 1114/09, identifying 
additional outfalls for potential removal. 
Therefore, the only burden Pioneer has had thus far is to establish its rights in the 
three facilities where the "original" five outfalls are located-the A Drain, the B Drain, and the 
500 (Canyon Hill) Lateral. Whether those particular facilities are "1866 Act" facilities is not 
relevant to whether other facilities owned and operated by Pioneer are "1866 Act" facilities. As 
Pioneer's expert witness Jennifer Stevens, Ph.D. has explained, Pioneer's vast irrigation delivery 
and drainage system was constructed over the course of several decades. (Pioneer's Expert 
Witness Disclosure of 07/1 0109, Ex. I.) It is therefore illogical and incorrect to conclude that the 
factual and legal context governing the construction of one facility necessarily establishes the 
factual and legal context governing the construction of a different facility. Pioneer will address 
whether its other facilities are "1866 Act" facilities at the appropriate time. 
The City goes on to state that it "disputes PID's contention that the existence of 
an exclusive easement forecloses the need for proof of wrongful interference." (City's Mem. in 
Supp., p. 15.) To be clear, a trespass claim involves a different type of "interference" than a 
nuisance claim or a claim for removal under Section 42-1209. As Pioneer has explained in prior 
briefing, while the latter two claims involve interference with use and enjoyment, a trespass 
PIONEER'S RESPONSE IN OPPOSITION TO CITY OF CALDWELL'S MOTION 
FOR RECONSIDERATION OR, IN THE ALTERNATIVE, CLARIFICATION - 16 
2580 
Client:1430409.1 
) 
claim involves only interference with the right of possession. This is demonstrated by the 
Restatement (Second) of Torts, which states that: 
One is subject to liability to another for trespass, irrespective of 
whether he thereby causes harm to any legally protected interest 
of the other, ifhe intentionally (a) enters land in the possession of 
the other, or causes a thing or a third person to do so, or (b) 
remains on the land, or ( c) fails to remove from the land a thing 
which he is under a duty to remove. 
RESTATEMENT (SECOND) OF TORTS § 158 (1965) (emphasis added). 
The City also asserts that "proof on that issue [trespass] will require PID to prove 
that the discharging party does not enjoy historical rights to discharge storm water through a . 
given outfall." (City's Mem. in Supp., p. 15.) This is exactly wrong. Neither the City nor any 
other party automatically has the right to discharge stormwater into a Pioneer facility. They must 
prove their right to discharge into Pioneer facilities through specific legal doctrines such as 
written agreement, prescriptive easement, natural servitude, or the natural watercourse doctrine. 
It is not Pioneer's burden at trial to prove that such rights do not exist. 
D. The City's Request For Reconsideration Of This Court's Denial Of 
Summary Judgment Regarding Removal Of Outfalls 
According to the City, this Court should grant the City's Second Motion for 
Summary Judgment because Pioneer presented "no evidence to support its claims for removal of 
the five-identified outfalls." (City's Mem. in Supp., pp. 4, 16 (emphasis in original).) According 
to the City, "PID did not introduce any facts relating to any ofthe five outfalls, and instead 
included general discussion about its alleged concerns regarding storm water." Again, as with 
the rest of its motion for reconsideration, the City is not presenting any new argument or 
authority here. This is precisely what the City argued in its Second Motion for Summary 
Judgment. Pioneer responded, discussing at length the evidence in the record supporting its 
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claims for removal of the five outfalls under Section 42-1209, nuisance, and trespass, 
demonstrating that there are material issues of fact for trial. (Pioneer's Resp. Br. of 09115/09, 
pp. 15-21.) Pioneer hereby incorporates that discussion by reference. 
In addition to that discussion, Pioneer offers the following observations regarding 
the City's arguments on this issue. First, the City seems to misunderstand the summary 
judgment standards, which simply require Pioneer to demonstrate that there is an issue of 
material fact to be resolved at trial. Again, the evidence adduced by Pioneer in its response brief 
is more than adequate. 
Second, the City's continued insistence that Pioneer is required to demonstrate 
that each individual unauthorized outfall by itself causes unreasonable or material interference 
under Section 42-1209 and the nuisance statutes is contrary to established principles of 
causation. Regardless of whether municipal stormwater discharges into Pioneer's facilities are 
discharged through one large outfall or through hundreds of smaller outfalls, the impact upon 
Pioneer is the same, and it is significant. 
In the context of a negligence action, the Restatement (Second) of Torts states: 
If the effects of the actor's negligent conduct actively and 
continuously operate to bring about harm to another, the fact that 
the active and substantially simultaneous operation of the effects of 
a third person's innocent, tortious, or criminal act is also a 
substantial factor in bring about the harm does not protect the 
actor from liability. 
RESTATEMENT (SECOND) OF TORTS § 439 (1965) (emphasis added). 
Comment (b) to that provision goes on to state: 
If the harm is brought about by the substantially simultaneous and 
active operation of the effects of both the actor's negligent conduct 
and of an act of a third person which is wrongful towards the other 
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who is hanned, the conduct of each is a cause of the hann, and 
both the actor and the third person are liable. 
Id., cmt. (b ) (emphasis added). 
The Idaho Supreme Court has cited Section 439 as authority. Shields v. Martin, 
109 Idaho 132, 136, 706 P.2d 21,25 (1985); Tucker v. Union Oil Co. o/California, 100 Idaho 
590,600,603 P.2d 156, 166 (1979). Moreover, even in cases in which it does not specifically 
cite Section 439, the Idaho Supreme Court has consistently demonstrated flexibility in applying 
alternatives to traditional "but for" causation in joint hann situations. See, e.g., Hoffman v. 
Barker, 79 Idaho 339,346,317 P.2d 335, 339 (1957); Hackworth v. Davis, 87 Idaho 98, 105, 
390 P.2d 422, 425 (1964). 
To be clear, Pioneer is not asserting that the City should be responsible for all 
unauthorized discharges into Pioneer's facilities. See generally RESTATEMENT (FIRST) OF 
TORTS § 881 (1939) (Persons Contributing to a Nuisance); RESTATEMENT (SECOND) OF 
TORTS § 881 (Distinct or Divisible Hanns) (1965). To the contrary, the City must have a 
sufficient nexus to a given outfall-such as through ownership, construction, or requiring 
another to construct-to be liable for that outfall. Instead, what Pioneer does assert is two-fold. 
First, while one individual unauthorized outfall mayor may not cause 
~ 
unreasonable or material interference by itself, collectively, they are a big problem for Pioneer. 
Under these circumstances, it would be inappropriate for the Court to limit its consideration to an 
outfall-by-outfall analysis. Instead, the totality of the issue must be considered. 
Second, based upon well-established principles of causation, the fact that other 
third parties may have constructed unauthorized outfalls in Pioneer's facilities does not absolve 
the City of liability for its own outfalls. Both of these points are even more acute, given 
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Pioneer's recent Supplemental Written Statement identifying up to 82 additional City outfalls for 
removal in this litigation. 
In short, it was entirely appropriate for the Court to have denied the City's Second 
Motion for Summary Judgment based upon the evidence adduced by Pioneer. There is no 
requirement in the rules governing summary judgment for Pioneer to have demonstrated that 
each individual outfall, by itself, causes unreasonable or material interference. Based upon well-
established principles of causation, it is entirely appropriate to consider the totality of the issue of 
municipal stormwater runoff into Pioneer's facilities. 
III. 
CONCLUSION 
Obviously, the City does not agree with many of this Court's prior rulings. 
However, all of these issues have already been extensively briefed and argued. The only new 
argument or authority presented by the City in its motion is an unpublished Idaho Court of 
Appeals opinion that was factually dissimilar and that involved a pro se litigant. Therefore, there 
is no basis for this Court to alter any of its prior rulings, and Pioneer respectfully requests that 
the Court deny the City's Motion. 
DATED this Jb.ay of November, 2009. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
By ______ ~r-----------__ ----------
Dylan B. U wrence - Of the Firm 
Attorneys for Pioneer Irrigation District 
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ORDERRE: 
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FIRST MOTION FOR PARTIAL 
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---------.,..,------- MOTION FOR SUMMARY 
CITY OF CALDWELL, 
Counterclaimant, 
-vs.-
PIONEER IRRIGATION DISTRICT, 
Counterdefendant. 
JUDGMENT DATED JULY 28, 2009; 
CITY OF CALDWELL'S RENEWED 
MOTION TO DISMISS FOR 
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PARTIES 
On July 10, 2009, PlaintiffiCounterdefendant Pioneer Irrigation District 
("Pioneer") filed its first Motion for Partial Summary Judgment (the "Motion"). 
Pioneer's Motion requested six separate rulings regarding the interpretation and 
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application of Idaho Code Section 42-1209. In opposing the Motion, 
DefendantiCounterclaimant, the City of Caldwell ("Caldwell"), asserted legal arguments 
regarding the interpretation and application of Section 42-1209 and related provisions of 
Idaho Code, Title 42. The parties fully briefed Pioneer's Motion. Oral argument on the 
Motion occurred on September 18, 2009, at the Canyon County Courthouse. The Court 
considered the arguments of counsel and the record on file in this matter and took the 
matter under advisement at the conclusion of the hearing. 
On July 28, 2009, the City of Caldwell filed its Second Motion for Summary 
Judgment. Caldwell and Pioneer Irrigation District fully briefed Caldwell's Motion, and 
oral argument on the Motion occurred on September 29, 2009, at the Canyon County 
Courthouse. The Court considered the arguments of counsel and the record on file in this 
matter and took the matter under advisement at the conclusion of the hearing. 
On August 10, 2009, the City of Caldwell filed its Renewed Motion to Dismiss 
for Failure to Join. Caldwell and Pioneer Irrigation District fully briefed Caldwell's 
Motion. Oral argument on the Motion also occurred on September 29, 2009, at the 
Canyon County Courthouse. The Court considered the arguments of counsel and the 
record on file in this matter and took the matter under advisement at the conclusion of the 
hearing. 
The Court subsequently scheduled a hearing for October 22, 2009, for the 
purposes of issuing its rulings on the afore-mentioned motions in open court. At that 
hearing, counsel for Pioneer and counsel for Caldwell appeared and participated 
telephonically. The Court announced its rulings and conclusions of law regarding each of 
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the afore-mentioned motions into the record. The Court hereby adopts and incorporates 
the conclusions of law into this Order, as if fully set forth herein. Both parties have 
submitted proposed orders that each side feels accurately reflect the Court's Oct 22 
rulings. 
Based upon the arguments of the parties, the pleadings, depositions, and affidavits 
on file with the Court, and the conclusions rendered by this Court at the telephonic 
conference conducted in this matter on October 22, 2009, and for good cause appearing 
therefrom, this written order reflects the October 22,2009 decision of the Court. 
Pioneer Irrigation District's First Motion for Partial Summary Judgment 
The Court hereby GRANTS in part and DENIES in part the Pioneer's Motion for 
Declaratory Relief. More particularly, the Court grants Pioneer's Motion for Summary 
Judgment with regard to the following Declaratory Relief: 
1. Idaho Code Section 42-1209 reqUIres persons seeking to encroach upon 
Pioneer's irrigation or drainage easements or rights-of-way to obtain prior written 
permission before installing any such encroachment. 
2. Caldwell is subject to, and not exempt from, the operation of Section 42-1209. 
3. Idaho Code Section 42-1209 vests Pioneer with the initial discretion to 
determine whether an encroachment is likely to unreasonably or materially interfere with 
the use and enjoyment of its irrigation or drainage easements or rights-of-way, and to 
deny permission for the encroachment on those grounds. Judicial review of Pioneer's 
determination and decision is limited to (a) whether Pioneer's denial of permission to 
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encroach was arbitrary and capricious or based on clearly erroneous findings, and (b) 
whether Pioneer's decision-making process was reasonable. 
4. Idaho Code Section 42-1209 authorizes Pioneer to enforce the removal of any 
encroachments installed after the effective date of Section 42-1209 that Pioneer 
determines materially and unreasonably interfere with the use and enjoyment of its 
irrigation and drainage easements or rights-of-way, at the expense of the encroaching 
party, subject to certain limitations: 
A. Pioneer must initially request removal of the encroachment by the 
encroaching party; 
B. Pioneer's right of self-help (i.e., in lieu of pursing a judicial remedy) to 
remove of the encroachment must be accomplished within the borders of its 
easement or right-of-way and without a breach of the peace; and 
C. Judicial review of Pioneer's determination and decision is limited to (a) 
whether Pioneer's decision to request removal of an existing encroachment was 
arbitrary and capricious or based on clearly erroneous findings, and (b) whether 
Pioneer's decision-making process-was reasonable. 
5. Compliance with the provISIons of Caldwell's Municipal Storm Water 
Management Manual (the "Manual") is not an affirmative defense to Pioneer's removal 
of an encroachment that violates Section 42-1209 and does not excuse compliance with 
the provisions of Section 42-1209. 
The Court DENIES the following requested Declaratory Relief: 
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6. Pioneer's requested holding that City of Caldwell approval of the construction 
of an encroachment into a Pioneer facility pursuant to, and in confonnance with, the 
City's Municipal Stonnwater Management Manual makes it an "entity causing or 
pennitting such encroachments" under Section 42-1209, IS DENIED. 
The City of Caldwell's Second Motion for Summary Judgment 
The Court hereby GRANTS in part and DENIES in part Caldwell's Second 
Motion for Summary Judgment, as follows: 
1. Caldwell's Municipal Stonnwater Management Manual (the "Manual) is an 
enforceable exercise of Caldwell's police power and not in conflict with the laws of the 
state of Idaho. As a result, the Court enters summary judgment in Caldwell's favor on 
Pioneer's prayer for a declaratory judgment that the Manual is void because it conflicts 
with state law. 
2. Caldwell's Motion for Summary Judgment based on Pioneer's failure to 
exhaust administrative remedies for outfalls A-15, A-17, and B-1 is denied. Any failure 
by Pioneer to pursue administrative remedies by not appealing a decision of the city 
engineer approving certain outfalls into Pioneer's canals or ditches, assuming they were 
detennined to be an aggrieved party, does not eliminate the responsibility under Idaho 
Code Section 42-1209 that a party seeking to encroach must obtain written pennission 
from Pioneer prior to installing an encroachment into Pioneer's facilities. 
3. Because there are disputed issues of material fact, Caldwell's motion for 
summary judgment on Pioneer's claims seeking the removal of the five identified outfalls 
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based on theories of trespass, nuisance, violation of Idaho Code Section 42-1209, and 
injunction IS DENIED. 
The City of Caldwell's Renewed Motion to Dismiss for Failure to Join 
1. Caldwell's Renewed Motion to Dismiss for Failure to Join, based on Pioneer's 
failure to join necessary parties with regard to outfalls A-I5, A-17, and B-2 is denied, but 
with the following limitations: 
A. To the extent that the Court determines at trial that injunctive relief sought 
by Pioneer will have an adverse effect on indispensible non-parties, the relief will 
be summarily denied. If such injunctive relief can be issued without such impact 
on non-parties, the Court will address the merits of the claim. 
B. Likewise, there will be no declaratory relief granted that will prejudice the 
rights of persons or entities who are not parties to the proceeding. 
/ (orego 
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Pioneer Inigatlon District, through undersigned counsel of record, hereby files 
this Response to City's Motion for Pennission to Appeal, pursuant to Idaho Appellate Rule 12(b) 
and Idaho Rule of Civil Procedure 7(b )(3). 
1. The City desires to appeal two of the Court's rulings regarding the 
construction ofIdaho Code Section 42-1209 under Idaho Appellate Rule 12: 
A. Section 42-1209 provides Pioneer with the initial discretion to 
detennine whether a proposed encroaclunent would unreasonably or materially interfere with the 
use and enjoyment of Pioneer's irrigation easements and rights-of-way. Judicial review of that 
determination and decision is limited to whether Pioneer's decision was based on arbitrary and 
capricious findings, and whether Pioneer's decision-making process was reasonable. 
B. Section 42-1209 authorizes Pioneer to remove an encroaclunent 
installed after the effective date of that statute, without written pennission from Pioneer, that 
Pioneer detennines materially and unreasonably interferes with the use and enjoyment of 
Pioneer's irrigation easements and rights-of-way. Pioneer must initially request removal of the 
encroachment by the encroaching party. Removal by Pioneer must be accomplished within the 
borders of its easement or right-of-way and without a breach of the peace. Judicial review of that 
detennination and decision is limited to whether Pioneer's decision was based on arbitrary and 
capricious findings, and whether Pioneer's decision-making process was reasonable. 
2. As the City notes, there are many different factors the Court must consider 
in a Rule 12 motion, and "[nlo single factor is controlling .... " Rudell v. Todd, 105 Idaho 2,4, 
665 P.2d 701, 703 (1983); (City's Mem. in Supp., p. 5). In addition, "Rule 12 appeals are only 
accepted in the most exceptional cases ... ," Aardema v. US. Dairy Systems. Inc., 147 Idaho 
785,215 P.3d 505, 509 (2009). 
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3. Regarding the "controlling question oflaw" factor, Pioneer would remind 
the Court that Pioneer also has claims in this action for public nuisance, private nuisance, and 
trespass. The City's Second Motion for Summary Judgment sought the dismissal of all of those 
claims, which the Court denied. Yet, the City does not seek an interlocutory appeal of any issues 
related to those nuisance and 1respass claims. While Section 42-1209 is important in this 
litigation, it is not Pioneer's only claim for relief. 
4. An immediate appeal would not advance the orderly resolution of the 
litigation. Even if the Idaho Supreme Court ultimately reversed this Court's rulings regarding 
Pioneer's discretion and standard ofrcview under Section 42-1209, the evidence to be adduced 
'by the parties at trial would likely be the same. 
S. The City concedes that an interlocutory appeal "would postpone the 
upcoming trial."t (City's Mem. in Supp .• p. 11.) An immediate appeal would adversely impact 
Pioneer and its witnesses, ,all of whom have come to rely upon the current trial dates. Both 
parties have already issued trial subpoenas. Changing the trial dates will require expenditures of 
significant additional time, effort, and expense. 
6. Regardless of both the Idaho Supreme Court's resolution of the City's 
requested interlocutory appeal and the outcome of this matter at trial. an appeal of this Court's 
final decision is highly likely. The process of appealing to the Idaho Supreme Court is extremely 
time consuming and expensive. Pioneer would prefer to participate in one appeal, rather than 
two. 
1 This is particularly ironic, given that the City has repeatedly asserted its belief that 
Pioneer would seek to postpone the trial throughout this litigation. 
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7. The City relies primarily upon the Idaho Court of Appeals opinion in 
Black Canyon Irrigation District v. Murphey as the basis for its assertion that there are 
"conflicting judicial decisions" regarding the interpretation of Section 42-1209. Pioneer has 
already discussed the Black Canyon opinion on pages 2 through 5 of its Response in Opposition 
to City of Caldwell's Motion for Reconsideration or in the Alternative Clarification, which 
Pioneer filed on November 12, 2009, and which Pioneer specifically incorporates herein by 
reference. In summary, Black Canyon is an unpublished opinion involving a pro se litigant that 
was factually dissimilar to the case before this Court. It is therefore not an appropriate basis to 
conclude that there are "conflicting judicial decisions." To the contrary, this Court and Judge 
Wilper in the A eHD v. Settlers case have now interpreted Section 42-1209 nearly identically, 
both after significant briefing and oral argument. 
8. According to the City, this Court's rulings have "elevated" Pioneer ''to the 
status of state administrative agencies .... " (City's Mem. in Supp., p. 8.) In response, and as 
Pioneer notes on pages 6 and 7 of its response to the City's motion for reconsideration: (a) 
Pioneer's actions under Section 42-1209 are still subject to judicial review; (b) a previous Idaho 
Supreme Court opinion reviewed an irrigation district decision based upon a determination of 
whether the district acted in an "arbitrary" fashion; (c) the same factors that support judicial 
deference to state administrative agencies also support similar deference to inigation districts in 
this context, based upon the familiarity and expertise that irrigation districts have with respect to 
their facilities and the liabilities they face if such facilities do not operate properly; and 
(d) appellate courts in other jmisdictions have granted deference to quasi-municipal corporations. 
Pioneer specifically incorporates that discussion by reference. 
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9. Based upon all of the foregoing, Pioneer respectfully requests that the 
Court deny the City's motion and proceed with the trial as scheduled. 
DATED this 16Y+-day of November, 2009. 
PIONEER'S RESPONSE TO CITY'S 
MOTION Fo.R PERMISSION TO APPEAL - 5 
2597 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
ampbell- Of the Firm 
Attorneys for Pioneer Irrigation District 
C/lent1433053.3 
llIUl'l'lHl ll1UlIIJ\;:' ~VVIIVVI 
( 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this Lday of November, 2009, I caused a true 
and correct copy oftbe foregoing PIONEER'S RESPONSE TO CITY'S MOTION FOR PERMISSION 
TO APPEAL to be served by the method indicated below, and addressed to the following: 
Mark Hilty 
HAMILTON MICHAELSON & HILTY LLP 
1301 12th Avenue 
P.O. Box 65 
Nampa, ID 83653-0065 
Fax: 467-3058 
J. Fredrick Mack 
Erik F. Stidham 
HOLLAND &HART LLP 
101 South Capitol Boulevard, Suite 1400 
Post Office Box 2527 
Boise, ID 83701-2527 
Fax: 343-8869 
PIONEER'S RESPONSE TO CITY'S 
MOTION FOR PERMISSION TO APPEAL - (; 
2598 
CP U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) U.S. Mail, Postage Prepaid 
t:j) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
Client 1433053.3 
Mark Hilty, ISB #5282 
Aaron Seable, ISB #7191 
HAMILTON, MICHAELSON & HILTY, LLP 
p03 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Telephone: (208) 467-4479 
Facsimile: (208) 467-3058 
Erik F. Stidham, ISB #5483 
Scott E. Randolph, ISB #6768 
HOLLAND & HART LLP 
Suite 1400, U.S. Bank Plaza 
101 South Capitol Boulevard 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
Attorneys for DefendantiCounterc1aimant 
NOV 1 6200S 
CANYON COUNTY CLERK 
J DRAKE, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff, 
vs. 
CITY OF CALDWELL, 
Defendant. 
CITY OF CALDWELL, 
Counterclaimant, 
vs. 
PIONEER IRRIGATION DISTRICT, 
Counterdefendant. 
Case No. CV 08-556-C 
REPLY IN SUPPORT OF THE 
CITY OF CALDWELL'S MOTION 
FOR RECONSIDERATION OR, IN 
THE ALTERNATIVE, 
CLARIFICATION 
REPLY IN SUPPORT OF THE CITY OF CALDWELL'S MOTION FOR RECONSIDERATION OR, 
IN THE ALTERNATIVE, CLARIFICATION - 1 -
2599 
City of Caldwell ("Caldwell"), by and through its counsel of record, hereby submits its 
reply brief in support of its Motion for Reconsideration or, in the Alternative, Clarification 
("Motion for Reconsideration"). 
I. INTRODUCTION 
Caldwell seeks reconsideration ofthree rulings relating to PID's first Motion for Partial 
Summary Judgment. First, Caldwell requests reconsideration ofthe Court's holding that it will 
review PID's decisions to remove existing encroachments under an arbitrary and capricious 
standard of review. Caldwell also seeks reconsideration of the Court's related ruling regarding 
the standard of review ofPID's decision to deny permission for proposed encroachments. 
Caldwell submits that the arbitrary and capricious standard of review adopted by the Court is 
unsupported by Idaho law and must be reversed. Caldwell also seeks reconsideration of the 
Court's ruling that PID enjoys exclusive rights in its primary easement. 
Caldwell also seeks reconsideration, or, in the alternative, clarification ofthe Court's 
ruling on Caldwell's Second Motion for Summary Judgment, ruling that disputed issues of 
material fact exist on PID's claims for removal ofthe five outfalls. Ifthe Court will not 
reconsider this aspect of its decision, Caldwell seeks clarification of the remaining factual issues 
that are in dispute. 
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II. ARGUMENT 
A. The Interpretation of Idaho Code Section 42-1209 by the Idaho Court of Appeals in 
Black Canyon Irrigation District Presents Valid Reasons to Reconsider. 
The Court of Appeals' decision in Black Canyon Irrigation District v. Murphey, 2006 
Unpublished Opinion No. 620 (Idaho Ct. App. Sept. 22, 2006) is the first decision by an 
appellate court in Idaho interpreting Idaho Code § 42-1209.1 
In Black Canyon, the plaintiff irrigation district sued under section 42-1209 to remove 
gates installed by the defendant which the irrigation district contended materially or 
unreasonably interfered with its use and enjoyment of its irrigation easement. The trial court, 
Judge Hoff, granted summary judgment in favor of the irrigation district when the defendant 
failed to introduce opposing evidence at summary judgment. When reviewing the grant of 
summary judgment, the Court of Appeals applied section 42-1209 pursuant to its plain language; 
the Court of Appeals did not read into the plain language of section 42-1209 any "deference" or 
"discretion" to the irrigation district or other entities subject to the statute. Instead, in order to 
obtain relief under section 42-1209, the plaintiff irrigation district in Black Canyon was required 
to introduce evidence regarding the material or unreasonably interference caused by the gates. 
The Idaho Court of Appeals affirmed the decision ofthe district court granting summary 
judgment only after examining the evidence in the record and concluding that there was 
I PID asks the Court to ignore Black Canyon because it was unpublished. This is odd, given 
PID's heavy reliance on Judge Wilper's interlocutory (and unpublished) decision in Ada County 
Highway District v. Settler's Irrigation District, Case No. CV OC 0605904. Like Judge 
Wilper's decision, the Black Canyon decision is unpublished and is not binding on this Court. 
However, unlike Judge Wilper's decision, the Black Canyon decision is not interlocutory and 
represents the reasoned opinion of three Idaho appellate judges interpreting section 42-1209. To 
Caldwell's knowledge, this is the only appellate decision construing section 42-1209 and, for 
that reason, it is appropriate for consideration by this Court. 
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uncontroverted evidence of material and unreasonable interference with the use and enjoyment 
ofthe plaintiff irrigation district's easement. 
The holding in Black Canyon shows that section 42-1209 should be applied as written. 
When applied as written, section 42-1209 limits the authority of various entities (irrigation 
districts, Carey act operating companies, nonprofit irrigation entities, lateral ditch associations, 
and drainage districts). More specifically, section 42-1209's plain language mandates that the 
listed entities (including irrigation districts) can only deny written permission and can only seek 
removal if the encroachment materially or unreasonably interferes with PID's use of its easement 
or right-of-way. Id. at *2. Accordingly, as the Court of Appeals held in Black Canyon, PID, in 
the case at hand, must establish (1) whether it actually owns the claimed easement; (2) whether 
the object constitutes an encroachment; and if so (3) whether the encroachment constitutes a 
material or unreasonable interference with PID's use and enjoyment of its easement or right of 
way. Id. at *2-3. Writing "arbitrary and capricious" into section 42-1209 ignores the statute's 
plain language and creates (absent any legal precedent) new rights and "deference" to PID and 
hundreds of irrigation districts, Carey act operating companies, nonprofit irrigation entities, 
lateral ditch associations, and drainage districts while, in turn, taking property rights and other 
rights from servient landowners, highway districts, municipalities, and others that bear the 
burdens ofPID's claimed easements and rights of way. 
B. PID Ignores the Fact that Section 42-1209 Applies Equally to Numerous Entities 
that Are Not Quasi-Municipal Corporations. 
The Court construed section 42-1209 as granting "arbitrary and capricious" deference to 
PID based on the fact that irrigation districts are quasi-municipal corporations. October 22, 2009 
Tr. at 34-35. However, reading "arbitrary and capricious deference" into the plain language of 
section 42-1209 creates an internal inconsistency in the statute. Section 42-1209 applies to other 
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entities like "lateral ditch associations" and "non-profit irrigation entities" which are not quasi-
municipal corporations.2 PID must concede that these entities are not quasi-municipal 
corporations. Nevertheless, under the Court's ruling, these entities enjoy the same type of 
deference under section 42-1209 as irrigation districts. This cannot be sustained, because there is 
no authority for the proposition that a lateral ditch association is the equivalent of a statewide 
administrative agency who does enjoy some level of deference under the Idaho Administrative 
Procedures Act. The Court should reconsider its decision on this basis alone. 
Further evidencing the unavoidable internal inconsistency of writing an "arbitrary and 
capricious deference" into section 42-1209 based on PID's "quasi-municipal" status, PID ignores 
this argument in its Response, apparently hoping the Court will ignore this bar to the "arbitrary 
and capricious" deference PID seeks. 
C. The Court's Ruling on Retroactivity is Not Inconsistent with Black Canyon. 
PID asserts that ifthe Court is inclined to reconsider its decision in light ofthe statutory 
interpretation in Black Canyon, it must also reconsider its holding regarding retroactivity. To the 
contrary, the 2004 legislative amendments were substantive changes in the law - just not for the 
reasons currently argued by PID.3 Prior to 2004, the written permission requirement imposed by 
section 42-1209 did not exist. Additionally, the explicit statutory provision regarding recovering 
cost of removal did not exist under Idaho law. In 2004, the legislature implemented these 
2 Lateral ditch associations can be formed by as few as three neighbors. Idaho Code § 42-1301. 
"[N]onprofit irrigation entities" which is a term not found anywhere in the Idaho Code or Idaho 
reported decisions, except for sections 42-1208 and 42-1209. 
3 PID's assertion that section 42-1209 provided new substantive rights is contrary to PID's 
previous position in this litigation previously argued in this litigation. See PID's response to 
Caldwell's first Motion for Partial Summary Judgment at 8 ("The 2004 legislation was also 
remedial in the sense that that it was codifying the common law that were already in existence 
prior to 2004, but were not always adhered to by some parties."). 
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statutory provisions. These were substantive changes that justify the Court's correct ruling 
regarding retroactivity. 
The legislature did not, however incorporate the additional, unwritten substantive change 
of "arbitrary and capricious deference" into the statute. If one relies on the language of the 
statute, it becomes clear that the legislature did not depart from the standard required for removal 
of encroachments. Instead, the legislature codified the standard under which an irrigation 
district, lateral association, or other irrigation or drainage related entity could remove an existing 
encroachment from its claimed easement or right-of-way. Black Canyon, at *3 ("This 
component ofthe statute appears to be a legislative adoption of common law standards regarding 
permissible uses of property encumbered by an easement.") (quoting Nampa & Meridian Irr. 
Dist. v. Wash. Fed. Sav., 135 Idaho 518, 20 P.3d 702 (2001)). 
D. Judge Wilper Relied on Inapplicable Authority and Cases Cited by PID Are 
Equally Irrelevant. 
PID successfully urged the Court to adopt Judge Wilper's ruling regarding the standard 
of review. However, Judge Wilper relied on authority that is inapplicable to the facts presented 
here. PID does not even attempt to respond to this portion of Caldwell's argument in its 
response brief Instead, PID argues that another body of law justifies that standard of review 
adopted by Judge Wilper. In turn, neither Judge Wilper nor PID are correct. The arbitrary and 
capricious standard of review is not supported by Idaho law. 
Judge Wilper based his decision on the statement in Lewiston Orchards Irrigation 
District v. Gilmore, 53 Idaho 377, 378-79, 23 P.2d 720-21 (1933) that irrigation districts are 
quasi -municipal corporations. Judge Wilper then cited Lindstrom v. District Board of Health 
Panhandle Dist. 1., 109 Idaho 956, 961, 712 P.2d 657,662 (1985), for the proposition that under 
"general principles of administrative law[,]" a court reviewing the decision of an administrative 
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tribunal must determine whether the "tribunal acted fraudulently, arbitrarily, or capriciously, 
'whether the administrative order is substantially supported by evidence, and whether the 
tribunal's action was within the scope of its authority.'" Finally, Judge Wilper cited, but did not 
discuss, a provision of the Idaho Tort Claims Act. 
None of these authorities standing alone or taken together grant irrigation districts the 
deferential standard of review adopted by the Court, which is perhaps why PID fails to argue any 
of them here or in its summary judgment briefing. Lewiston Orchards Irrigation District has 
nothing to do with the standard of review applicable to decisions by irrigation districts. Instead, 
that case stands only for the proposition that irrigation districts are quasi-municipal corporations. 
Likewise, Lindstrom is irrelevant. PID is not an administrative tribunal and is not subject to the 
Administrative Procedures Act as was the case in Lindstrom. Finally, the Idaho Tort Claims Act 
pertaining to the tort immunity for government actors is irrelevant to questions regarding the 
standard of review applicable to an irrigation district's decision making under section 42-1209. 
In summary, none of the authorities relied on by Judge Wilper apply here. PID does not argue 
otherwise in its response brief or on summary judgment. 
Instead, PID relies on J.R. Simp/at v. Idaho State Tax Comm 'n, 120 Idaho 849, 820 P .2d 
1206 (1991). J.R. Simp/at and its progeny are inapplicable because J.R. Simp/at deference is 
owed to an agency's construction of a statute when the agency is responsible for administering 
the statute in question. In order to qualify for deference under J.R. Simp/ot, the Court must find 
that a four-part test articulated in J.R. Simp/at has been satisfied. This has not happened here. 
Nor could it, because PID is not "the agency" charged with construing section 42-1209. Instead, 
the statute identifies a long list of entities subject to the statute. 
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Alternatively, PID argues that the Idaho Supreme Court reviewed whether an irrigation 
district acted in an "arbitrary" fashion in Harsin v. Pioneer lrr. Dist., 45 Idaho 369, 375, 263 P. 
988,990 (1927). Harsin cannot sustain the Court's holding that PID's decisions should be 
reviewed under an arbitrary and capricious standard of review. 
The Harsin case involved a dispute between the plaintiff (Harsin) and PID. PID 
destroyed Harsin's privately owned lateral and denied him irrigation water for a period of years. 
Harsin sued to recover for the damages to the lateral as well as for PID's willful failure to 
provide irrigation water. The court recognized the principle that "[a]n irrigation district is 
created for the equal benefit and general welfare of all persons owning lands therein." ld. at 990. 
The court then recognized that "such district cannot tax or charge a landowner for the 
maintenance of its system, and the arbitrarily refuse to deliver him his proportionate share of the 
water owned by it or under its control." ld. 
The Idaho Supreme Court did not decide whether the decision of the irrigation district to 
refuse the landowner was "arbitrary or capricious." Instead, the court examined the facts at hand 
and determined that the irrigation district was liable for improperly depriving the landowner of 
its rights to water. The case provided no "discretion" to the irrigation district when reviewing 
whether the denial of water was appropriate. 
Therefore, none of the authorities cited by PID or relied on by Judge Wilper support the 
Court's ruling that PID's decisions regarding existing and proposed encroachments are entitled 
to an arbitrary and capricious standard of review. Caldwell respectfully seeks reconsideration on 
this basis. 
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E. That Section 42-1209 Applies to Proposed and Existing Encroachments Does Not 
Justify a Deferential Standard of Review. 
PID argues that the written pennission requirement contained in section 42-1209 
necessarily means that the decisions ofthe irrigation district must be given a deferential standard 
of review. This is contrary to the plain language ofthe statute. 
Under section 42-1209, an irrigation district, lateral association, or other entity must 
approve the request unless the proposed encroachment materially or unreasonably interferes. If a 
party is dissatisfied with that decision, the would-be encroacher could file an action and establish 
that the proposed encroachment did not materially or unreasonably interfere. Likewise, an 
irrigation district or other irrigation related entity can only seek to remove existing 
encroachments under section 42-1209 if the encroachments materially or unreasonably interfere. 
Either way, the same standard of review applies. 
In this way, the unreasonable or material interference standard imposed by section 
42-1209 has a consistent meaning and application. That way the rights of both parties are 
protected, and the law can be applied in an consistent and evenhanded manner, just as it is in all 
other cases involving property disputes. 
F. PID Lacks the Requisite Exclusivity Necessary to Maintain a Trespass Claim as a 
Matter of Idaho Law. 
Caldwell seeks reconsideration of the Court's ruling that PID enjoys exclusive rights in 
its "primary" easement. This decision is contrary to the binding decision of the Idaho Supreme 
Court in Pioneer Irrigation District v. Smith, 48 Idaho 734, 285 P.474 (1930). In that case, the 
court specifically addressed the nature of the rights enjoyed by PID in its easements at issue. 
The court noted that "[a]n easement for the flow of water through an artificial water course upon 
the land of another may be acquired by prescription." 285 P. at 475. 
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In Smith, PID contended that the landowner's hogs were trespassing in its ditch, and that 
it was not required as a matter of state law to fence its easement to protect it against damage 
from the hogs. The court squarely rejected PID's trespass claim, stating that "[t]he ditch owner 
cannot complain if the landowner's hogs wallow in his ditch." The court did not recognize the 
sanctity of the so-called "primary" easement or otherwise cloak the irrigation district with a 
deferential standard of review. Instead, the court reiterated the unremarkable statement oflaw 
that as the owner of a prescriptive easement, PID only had rights to enter land for purposes of 
repairs and maintenance. ld. Ultimately, the case turned on the fact that PID was "the owner of 
a mere easement or right of way not an estate in lands." ld. at 476. PID's occupancy ofthe land 
was not "not exclusive, because as the owner of the fee, the defendant had dominion over it and 
physical possession and occupancy thereof, subject only to plaintiffs right of way." ld. 
PID argues that the Smith decision is not controlling because it involved a statute. That is 
irrelevant because the fundamental question in the case turned on the nature of the rights owned 
by PID. The court concluded that as the owner of a prescriptive right-of-way, PID had no right 
to exclude the servient estate owner's hogs from its ditch, and the fact that the statute did not 
require PID to fence the ditch was irrelevant. In fact, the Court concluded that PID was not the 
owner ofthe estate and had no power to exclude the servient estate owner from the ditch 
(primary easement) or the area around the ditch (secondary easement). PID cannot escape the 
holding in Smith that it only enjoys non-exclusive prescriptive rights. 
Alternatively, PID argues that the legislative amendment to section 1102 in 1996 coupled 
with the enactment of section 42-1209 in 2004 clarified the "exclusive nature of an irrigation 
district's interests in its primary easement." This is nonsense. First, the Idaho Supreme Court in 
Smith explicitly held that PID's rights were non-exclusive. The legislature cannot "clarify" that 
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which does not exist. Second, the legislature could not have expanded PID's rights into 
exclusive easements without payment of just compensation. Ifthe legislature expanded PID's 
rights, it necessarily would have diminished the rights of the servient property owners underlying 
PID's claimed easements and rights-of-way. If sections 42-1102 and 1209 really operated in the 
way argued by PID, the statutes would constitute an inverse condemnation for which 
compensation would be due. 
Alternatively, PID argues that its trespass claim remains viable because the Idaho 
Supreme Court recognized the right of an easement owner to maintain a trespass action in 
Skelton v. Haney, 116 Idaho 511, 777 P.2d 733 (1989). That case is inapplicable because the 
plaintiffs trespass claim was based on an express recorded driveway easement. PID has 
iptroduced no evidence of such an easement in this case for the relevant portions of the facilities 
at issue. Moreover, the case turned on the fact (as determined by the Court) that the defendants' 
act of placing a 10 foot high deer fence across the easement unreasonably interfered with the use 
of the easement. Therefore the court held that the plaintiff was entitled to recovery. This 
decision simply does not apply to PID where it has no evidence of a written, recorded, exclusive 
. easement for the relevant portions of the facilities at issue and has no evidence of inference. 
Likewise, PID has no evidence that the five-identified outfalls have interfered with its claimed 
easements for the delivery and drainage of water. 
G. The Court Should Reconsider or, in the Alternative, Clarify its Decision Regarding 
PID's Claims for Removal of the Five Outfalls. 
On November 12,2009, the Court entered an order on PID's first Motion for Partial 
Summary Judgment, Caldwell's Second Motion for Summary Judgment, and Caldwell's 
Renewed Motion to Dismiss for Failure to Join. Relevant here, the Court denied the aspect of 
Caldwell's Second Motion for Summary Judgment pertaining to PID's claims for removal of the 
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five outfalls, holding that disputed issues of fact exist that prevent the entry of summary 
judgment. Order at 5-6. 
To be blunt, Caldwell continues to believe that PID did not introduce any evidence of 
hann caused by any specific outfall in response to Caldwell's Second Motion for Summary 
Judgment. It is not a case in which Caldwell is asking the Court to weigh or disregard evidence 
offered in opposition. Here, PID simply did not introduce any evidence as to the five outfalls. 
For PID to assert otherwise is simply to mischaracterize the record. As a result, Caldwell 
believes that summary judgment is proper on these claims. 
In response, PID argues that it need not introduce proof of the harm allegedly caused by 
each specific outfall. Instead, PID asserts that the harm caused by the outfalls, taken together is 
"significant." Once again, PID has no proof 
PID cannot escape its burden to introduce evidence of the harm allegedly caused by each 
specific outfalls. During the hearing on October 22, 2009, the Court stated that it examined the 
record and found that there were disputed issues of fact on each outfall. 
Ifthe Court is not willing to reconsider its decision on summary judgment, Caldwell 
respectfully requests that the Court clarify its holding and identify the facts that are in dispute for 
each ofthe identified outfalls. Prior to trial, Caldwell needs to know whether, as PID asserts, 
PID can prevail without presenting any evidence on the five outfalls at issue and that PID need 
not present any evidence as to causation. 
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DATED this 16th day of Novernber, 2009. 
HOLLAND & HART LLP 
By Ek!:dhmn~-e-fi-rm--­
Attorneys for DefendantiCounterc1aimant 
City of Caldwell 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 16th day of November, 2009, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Scott L. Campbell 
MOFFATT, THOMAS, BARRETT, 
ROCK & FIELDS, Chartered 
P.O. Box 829 
Boise, Idaho 83701 
Facsimile (208) 385-5384 
Mark HiIty 
HAMILTON, MICHAELSON & 
HILTY,LLP 
1303 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Facsimile: (208) 467-3058 
o U.S. Mail 
IZI Hand Delivered 
o Overnight Mail 
o Telecopy (Fax) 
IZI U.S. Mail 
o Hand Delivered 
o Overnight Mail 
o Telecopy (Fax) 
------
for HOLLAND & HART LLP 
4659857 JDOC 
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\' 
Mark Hilty, ISB #5282 
Aaron Seable, ISB #7191 
HAMILTON, MICHAELSON & HILTY, LLP 
1303 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Telephone: (208) 467-4479 
Facsimile: (208) 467-3058 
Erik F. Stidham, ISB #5483 
Scott E. Randolph, ISB #6768 
HOLLAND & HARTLLP 
Suite 1400, U.S. Bank Plaza 
101 South Capitol Boulevard 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
Attorneys for Defendant 
ORIGINAL 
F I A.~~M. 
NOV 17 2009 
CANYON COUNTY CLERK 
T EARLS, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff, 
vs. 
CITY OF CALDWELL, 
Defendant. 
CITY OF CALDWELL, 
Counterclaimant, 
-vs-
PIONEER IRRIGATION DISTRICT, 
Counterdefendant. 
Case No. CV 08-556-C 
AFFIDA VIT OF SCOTT E. 
RANDOLPH DATED 
NOVEMBER 17, 2009 
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STATE OF IDAHO ) 
)ss. 
County of Ada ) 
SCOTT E. RANDOLPH, first being duly sworn on oath, states and affinns as follows: 
1. Your affiant is an attorney in the Boise office ofthe law finn of Holland & Hart 
LLP and is licensed to practice law in the State of Idaho. I am an attorney on behalf of 
DefendantiCounterc1aimant City of Caldwell ("Caldwell") in this matter. I make this affidavit 
based on my personal knowledge and involvement with documents produced by Pioneer 
Irrigation District in the course of discovery. 
2. Attached hereto as Exhibit A is a true and correct copy of a letter from Pioneer 
Irrigation District to City of Caldwell dated November 16, 1998 that was produced in discovery 
in this matter. The letter is identified with Bates numbers PID021106 through PID021109. 
Pioneer Irrigation District states in the letter that the B-Drain is a federal drain and that 
permission to encroach on the B-Drain must be obtained from the Bureau of Reclamation. 
3. Attached hereto as Exhibit B is a true and correct copy of a letter from Pioneer 
Irrigation District to W &H Pacific dated December 1, 2004 that was produced in discovery in 
this matter. The letter is identified with Bates numbers PID017154 through PID07156. Pioneer 
Irrigation District states in the letter that "[t]he A-Drain is a Pioneer Irrigation District drain, 
which has a 100-foot prescriptive easement, 55-feet from center on each side." 
4. Attached hereto as Exhibit C is a true ad correct copy of a letter from Pioneer 
Irrigation District to City of Caldwell Community Development Department dated February 28, 
2005 that was produced in discovery in this matter. The letter is identified with Bates numbers 
PID001700 through PID001704. Pioneer Irrigation District states in the letter that "[t]he 500 
Lateral has a 16-foot prescriptive use easement from top of bank: on both sides ofthe Lateral." 
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DATED this 17th day of November, 2009. 
Scott E. 
SUBSCRIBED and SWORN to before me this 17th day of November, 2009. 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 17th day of November, 2009, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Scott 1. Campbell 
MOFFATT, THOMAS, BARRETT, 
ROCK & FIELDS, Chartered 
P.O. Box 829 
Boise, Idaho 83701 
Facsimile (208) 385-5384 
Mark Hilty 
HAMILTON, MICHAELSON & 
HILTY,LLP 
1303 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Facsimile: (208) 467-3058 
4662715JDOC 
o U.S. Mail 
~ Hand Delivered 
o Overnight Mail 
o Telecopy (Fax) 
~ U.S. Mail 
o Hand Delivered 
o Overnight Mail 
o Telecopy (Fax) 
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Pi,oneer Irrigation District 
LONNIE J. FREEMAN 
Superintendent 
NAIDA Eo KEU..EHER 
s.cnHaIy / 71'NSUIW 
November 16, 1998 
Mr. Gordon Law, Engineer 
Cityof ·Caldwell 
621 Cleveland Blvd. 
Caldwell, ID 83605 
Dear Gordon: 
Po 0. BOX 42S • CALDWEll. IDAHO 83606 
(208) 409-3617 
\ 
CASE NO. ZON-04AA-94 
I want to thank you very much for your time spent with me this morn-
ing, November 16th, regarding Mr. Newell LaVoy's request for approval 
of an R-l, Low-Density Residential zone designation to certain land 
annexed into the City in 1994 with R-S and R-l zone designations. 
As was pointed out to you, there are MANY factors which are of concern 
to Pioneer Irrigation District, including the following; 
The STEELMAN WELL live water line ia located roughly in the center 
of this 24-acre parceL Said line rtmS southwest across the property. 
The LOWLINE CANAL is also involved, which has a perscriptive use 
easement of l6-feet-from-top-of-bank on both sides .As with all ~ ease-
ments, the STEELMAN WELL easement and the LOWLINE CANAL easement must 
be kept clear and free from all obstructions at all times. Said ease-
ments must be recorded on all prelLminary and final plats as well. 
There are two drains within or. on the edge of this property - both the 
USTICK DRAIN and the liB" DRAIN. These are Federal Drains, which have 
a 50-foot from center right-of-way, for an overall right-of-way of lOa' 
on each of them individually. Any discharge or run-off into either of 
these drains must meet the a,pproval of Mr. John Caywood of the Bureau 
of Reclamation. Pioneer Irrigation District does not assume any respon-
sibility for such an approval. These right-of-ways also need to 'be 
recorded on any plats pertaining to this property. 
Should Mr. LaVoy wish to relocate the Steelman Well line, he will need' 
to contact the Pioneer Irrigation District and acquire a copy of said 
District's ~tandards and Specifications. 
Thank you for' taking these issues into consideration at .your public 
hearing. They are certainly of utmost importance to Pioneer Irrigation 
District and to the neighbors waterrights within that area. 
Sincerely. 
~; .. ~ 
Superintendent 
Enclosures 
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Pioneer Irrigation District 
LONNIE J. FREEMAN I P. a. BOX 428 • CAI.DWEl.L. IDAHO 83608 
Superirrtel'JdlHlt (208) .c5Q.3817 
N-'U~ E. KELLEHER 
Sec:retaty I 71'etlSurer 
Date Nov. 16, 1998 
Ms. Linda . James 
Cal dwe 11 Commuriity Development: Dept. . 
8~!ds~~y~ltBd H~6gS 
'. 
RE: Case No. ZON-04M-94 for Newel1 T.aVay 
. ' , 
To WHOM IT MAY CONCERN: 
Ple~ . be advised there is · a delivery point in place for the property being . proposed for 
development under the above name. Pioneer Irrigation District's main concern is that all 
water rights within the Districtbc honor~ and that access to irrigation water be proVided . 
to every parcel of land. .. 
All existing easements, right-of·ways, and other means used to honor the wa.te:r ,rights to 
downstream waterusers must be maintained and allowed to continue to exist. It is 
imperative that no one disrupt the delivery of water to a downstream water' user. 
Any lateral, canal. drain or: :other means used to deliver water, along which there is a 
prescriptive use easemen~ must have that easement kept clear of all obstrUCtions at all 
times. No fences, structures, or other materials are allowed on an easement. All easements 
must be recorded on the. final plat. Please contact the office of Pioneer Irrigation District 
for specifics on the easements pertai.nl.ng to the property being"developed. 
Any discharge or run-off into a federal drain must meet the approval of Mr. John Caywood 
of the Bureau of Reclamation. Pion~· Irrigation District does not assume aJ;lY responsibility 
for such an approval. 
Please be advised that IF it is the intent of the developer to put in a pressurizc:d irrigation 
system and have Pioneer take over said system once the development is completed. the 
following steps are necessary~ .' 
1. Said system must be put in according to the Standards and Specifications of 
Pioneer Irrigation District. 
2. The devei6per must contact "the office of Earl & Associates to make arrangements 
for on-site inspections to be ~e at various points of construction." An engineer from 
Earl and Associates must be involv(:d in the inspections as they are the engineers for 
Pioneer Irrigation District and are familiar with the requirements of the District. , 
Pace I at 2 
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3. The engineering be the responsibility of the mdlor owner, arid a 
deposit must be paid in advance to Pioneer Irrigation District befae the District will 
authorize Earl &; A.ssocia.tes to review en~eering plans. Estimated costs for the 
District's engineering fees are SSOO plus $5.00 per lot. If that amoWlt fails to cover the 
costs involved due to the necessity to revise plat maps, etc., additional costs will be 
billed out and paid prior to the District's signing off on the final plat. 
4. If it is the developers pIan to, have Pioneer Irrigation District take: over a pressurized 
irrigation system for the subdivision, it will be necessary that the pump site be designed 
at the DiStrict's current point of deliVery. Service to the subdivision from the pump sire 
must have its own private delivery line from the delivery point to the subdivision.' 
, . 
5. Maintenance Agreement must be written up and recorded at the expense of the 
developer andlor owner." All Maintenance Agreements must, be reviewed by and 
approved by the District's attorney. Scott Campbell. of Elam &: Bw:ke. The least 
expensive way to have a Maintenance Agreement drawn up which.'·:meets the needs of 
the District is by having Mr. Campbell himself draw it up. Otherwise thct: will be two 
attorney fees for said developer andlor owner to pay. Mr. Campbell may be contacted 
at 343-5454. A deposit of $750.00 must be made to Elam &: Bm to cover the 
attorney fees before work can begin. Any unexpended portion of the deposit will be 
refunded. 
6. Earl and Associates must walk through the site and develop a punch list to be 
completed prior to recommending that Pioneer Irrigation District take: over th,e pressurized 
irrigation system. ' ' 
" 
If it is not the intent of the, ,developer to request Pioneer Irrigation District to take over a 
pressurized irrigation system within their completed development, the above six steps do not 
apply to their said subdivision. 
Any proposed development which will have downstream waterusers using gravity flow 
irrigation must develop their irrigation, system in a manner which will insure the downstream 
waterusers the ability to acquire at least as much irrigation water for gravity flow irrigation 
as what they received prior to any development' or construction taking place. The gravity 
flow irrigation system must be totally" separate from the proposed pressurized irrigation 
system within a subdivision. 
.' 
PLEASE NOT E 
STEELMAN WELL live water line is located roughly in the center of this 
24-acre parcel, running southwes t across it. Has a perscriptive use, 
easement of 16-feet-from-top-of-bank which must be 'kept clear and un-
obstructed at all times, as well as recorded on all plats. If Mr. LaVoy 
desires to relocate said line, he must contact Pioneer Irrigation Dist. ~ 
and obtain t,he Standards and Specs. to be followed. 
The LOWLINE 'cANAL is also involved and has a perscriptive' ,use easement 
of 16-feet-from-top-of-bank on both sides, which must be honored and 
kep t clear at all times, as well as recorded on all plats. ' 
The USTICK DRAIN and the "B" DRAIN are Federal Drains which have a 50-foot 
from center right-of-ways, for overall right-of-ways of 100' each. Please 
see that said right-Qf-ways are recorded on all plats. Any discharge into 
them mus t meet the approval of Mr. John Caywood of the Bureau of Reclamatior 
Sincerely, ~. 
~ ... ~.-~,~ , 
Lonnie J. ~reeman Superintendent 
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IRRIGATION 
REGARDING CONSTRUCTIoN INVOLVING DELIVERY SYSl'EMS 
TO WHOM IT MAY CONCERN: 
In response to yoar request to cross, relocate, or pipe a segment or the irription distribution 
sys'Cem within the boundaries or P10neer Irrigatlon District. please be ad'rised ot Ihe (ollowing: 
1. Said project mast be done in aa::ordance with the District"s Standards and Speci1'%cadODS as tar- as 
design and materials are concerned. You will need to submit your deSgn to !he Dfstnct's engineering 
1h'm, Earl. &: Associates at CIldweil, Idaho. ' , 
2. All costs aSSociated with yoar project mast be the responsibDity ot the property 0WIlet" and/or party 
requesting the construction. These costs indade the engineering tees or Earl & A.ssoc., the legal tees 
ot Dam &; Burke, the District's law 1hm., and the cost or an materials and labor involved. 
. . . 
3. On-5ite insped:fons must be. made by th~' Dfstrict"s engineering 1lrm. Earl and As5cc:., therefore it is 
the re5pQnsibility or the party per!orming the collStr'tIdion to nouty said engineering ttnn ot the date 
and time schedaied tor 'said installation. .' 
4. A License Agreement, a Maintenance Agreement, or a Recorded Easement mast be executed' by the 
District and all other parties, and recorded BEFORE any constl'ucdon commences. The legal expense 
or negotiation and preparatioa or Ihe necessary ag:t eement or easement by the District's law tlrn:l, 
Elam ~ Burke? will be the re:sponsilHIity or the property owners' or the party desiring the 
constraction. 
5. No requests tor crossings, re!OC3£ioa's, or piping ot any segment ot the District'~' irrigation distribution 
system can be considered alter December. 1SU ot each year tor construction adiillies which commence 
. before November 1" ot Ihe aeIt~ year. Reqaests mast be submitted to Ihe District before Decem.be:-
Is<A it construction is desired before November 1- ot any year. 
6. All coostruc.tionlinstanadon on yoar project mast be done between the time the nt=" goes out ot the 
irrigation system in the ran. and by March 1- ot the following sppng. Once the deadline or March 
1- ar:riv~ all construction projects mast ,be comple£ed, and no turtber projects may begin until the 
end ot the irrigation season in the t:all. , 
7. F oUowing the completion ot coDStraction, the easement mast be kept dear or an obstl'Uctions including 
ten~ baiIdings7 gates, ere, and the easement mast be recorded on the· tInaI plat it there is a 
recording of sach plat as In the case ot a subdivision.. All c:fsUng easements' 'and water rights on or 
near this property must be honored at all times.. 
8. It is the District's poUey to retrain troni taking over the irrigation system "Irililin a manufactared 
home park.. 
9. lV1aintenance below the District's delivery point Is noC: the responsibility or the Df.stri~ bllt rather that 
or t:be property owners. 
-;; 
10. Please be advised that P10neer Irrigadon District will strid1y enCorce these ~llirm1ents, including 
court action i! necessary. II' coart action is necessary, an legal expenses will be the responsibility or 
the party responsible tor the above guidelines not being met.. 
Sent to: 
~ilJt City of Caldwell's Engineer & Date Noy 16, J 998 
Community Develop~ent Dep t. (Linda James) SOlId Policy Adopted 04107198 
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JEFF SCOTT 
Superintendent 
MARK ZIRSCHKY 
Asst. Superintendent 
December 1, 2004 
Eddy Crego 
W & H Pacific 
Email: ECrego@whpacific.com 
Re: Pennsylvania Park Subdivision 
Eddy: 
on District 
P.O. BOX 426 • CALDWELL, IDAHO 83606 
(208) 459-3617 
NAIDA KELLEHER 
Secretary-Treasurer 
You were inqUiring about the easements on the irrigation facilities within the 
boundaries of the above referenced project. Please be advised of the following. 
The Solomon Drain is a Bureau of Reclamation drain, which has a 110-foot Right of 
Way, 55-feet from center on each side. There is to be no obstructions, fences, 
buildings, walk paths, etc within said right of way. If you should have any questions 
regarding Federal drains, please contact John Caywood with the Bureau of 
Reclamation at 383-2219. 
The A-Drain is a Pioneer Irrigation District drain, which has a 110-foot prescriptive 
easement, 55-feet from center on each side. There is to be no obstructions, fences, 
buildings, walk paths, etc within said easements. 
The Horton (400) Lateral has a 16-foot prescriptive use easement from top of bank on 
both sides. There is to be no obstructions, fences, buildings, walk paths, etc within 
said easements. 
Any construction that impacts Waters of the United States may require obtaining a 404 
permit from the Corp of Engineers. Greg Martinez of the Corp of Engineers can be 
contacted at 345-2154. 
Prior to finalization of any Agreements with Pioneer Irrigation District, Pioneer Irrigation 
District must receive a copy of a 404 permit that has been properly executed. If it is 
determined by the Corp of Engineers that a 404 permit is not required, Pioneer 
Irrigation District must be notified in writing by the Corp of Engineers that said 404 
permit is not required. 
2623 PID017154 PID017154 
This letter does not authorize any construction to commence until the necessary 
agreements with Pioneer Irrigation District have been executed and recorded. 
If you should have any questions or comments, do not hesitate to call. 
Sincerely, 
Mark F. Zirschky 
Assistant Superintendent 
2624 PID017155 PID017155 
... ,,~ .. 
Pennsylvania Park Subdi 
Pioneer Irrigation District 
From: 
Sent: 
Pioneer Irrigation District [pioneerirrig@qwest.netj 
Monday, December 06,20041:42 PM 
To: 'Crego, Eddy' 
Subject: RE: Pennsylvania Park Subdivision 
12/6/2004 
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" 
Pioneer Irrigation District 
JEFF SCOTT 
Superintendent 
MARK ZIRSCHKY 
Asst. Superintendent 
February 28, 2005 
City of Caldwell Community Development Department 
Fax: 455-3050 
Attn: Jacqueline Hernandez 
Re: Case No. SUB-117P-05 (Aviation Plaza Subdivision) 
TO WHOM IT MAY CONCERN: 
P.O. BOX 426 • CALDWELL, IDAHO 83606 
(208) 459-3617 
NAIDA KELLEHER 
Secretary-Treasurer 
Please be advised there is a delivery point in place for the property being proposed tor development. 
Pioneer Irrigation District's main concern is that all water rights within the District be honored, and that 
access to irrigation water be provided to every parcel of land. Delivery point for said property is 
gate 20, 21 and 22 - 500 lateral. 
All existing easements, right-ot-ways, and other means used to honor the water rights to downstream 
waterusers must be maintained and allowed to continue to exist. It is imperative that no one disrupt 
the delivery of water to a downstream water user. 
Any lateral, canal, drain or other means used to deliver water, along which there is a right-ot-way or 
easement, must have the same kept clear of all obstructions at all times. No fences, structures, or 
other materials are allowed on any of the District's easements or right-ot-ways AND they must be 
recorded on the final plat. The 500 lateral has a 16·foot prescriptive use easement from top of 
bank on both sides of the Lateral. ( Note: The 500 Lateral is quite some distance from said project) 
Any discharge or run-off into a federal drain must meet the approval of Mr. John Caywood of the 
Bureau of Reclamation. Pioneer Irrigation District does' not assume any responsibility for such an 
approval. His telephone number is 383-2219. Attention: A Drain (110 foot easement -55 ft from 
center) Note: The A Drain is not a BOR drain; it is a Pioneer Irrigation District drain, as the 
same criteria applies just the same. 
Please be advised that in order to satisfy the City of Caldwell and Canyon County requirements and 
IF it is the intent of the developer to putlin a pressurized irrigation system and have Pioneer take over 
said system once the development is completed, the following steps are necessary: 
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1. Said system must be put in according to the current Standards and 
Specifications of Pioneer Irrigation District. 
2. A Construction, Operation and Maintenance Agreement must be written up and recorded 
at the expense of the Developer and/or owner. All agreements must be reviewed by and 
approved by the District's AUorney, Scott Campbell, of Moffatt Thomas in Boise. The least 
expensive way to have an agreement drawn up which meets the need of the District is by 
having Mr. Campbell himself draw it up. Otherwise there will be two attorney fees for said 
developer and/or owner to pay. Mr. Campbell may be contacted at 345-2000. A deposit of 
$1000.00 must be paid to Moffatt Thomas to cover the attorney fees before the work can 
begin. Any unexpended portion of the deposit will be refunded. Pioneer Irrigation District 
will recommend disapproval of final plat approval, until the agreement has been executed 
and recorded. 
3. The engineering fees will be the responsibility of the deve10per and/or owner, and a 
deposit must be paid in advance to Pioneer Irrigation District before the District will 
authorize Earl Mason & Stanfield to review engineering plans. Plans must be received 
by Pioneer Irrigation District by December 15th 2005. All construction which may 
impact district facilities must be completed prior to the March 15th 2006 deadline. 
The construction time-:frame which Pioneer allows is November 1st of the current 
year to March 15th of the f.ollowing year. Estimated costs for the District's engineering 
fees are $500 plus $5.00 per.lot. If that amount fails to cover the costs involved due to the 
necessity to revise plat maps, etc., additional costs will be billed out and paid prior to the 
District's signing off on the final plat. 
4. If it is the developers plan to have Pioneer Irrigation District take over a pressurized 
irrigation system for the subdivision, it will be necessary that the pump site be designed at 
the District's current point of delivery. Service to the subdivision from the pump site must 
have its own private delivery line from the delivery point to the subdivision. 
5. The developer must contact the office of Earl Mason & Stanfield to make arrangements for 
on-site inspections be made at various points of construction. An engineer from Earl 
Mason & Stanfield must be involved in the Inspections as they are the engineers for 
Pioneer Irrigation District and are familiar with the requirements of Pioneer . 
. 
6. Earl Mason and Stanfield must walk through the site and develop a punch list to be 
completed prior to recommending that Pioneer Irrigation District take over the pressurized 
irrigation system. 
If it is NOT the intent of the developer to request Pioneer Irrigation District to take over a pressurized 
irrigation system within their completed development, then the above six steps do not apply to their 
planned development. 
Any proposed development which will have downstream waterusers using gravity flow irrigation must 
develop their irrigation system in a manner which will insure the downstream waterusers the ability to 
acquire at least as much irrigation water for gravity flow irrigation as what they received prior to any 
development or construction taking place. The gravity flow irrigation system must be totally separate 
from the proposed pressurized irrigation system within a subdivision. 
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Please be advised, the developer shall submit detailed drawings of any proposed relocations of 
Pioneer Irrigation District's facilities, prior to preliminary plat approval. Any said relocations are 
subject to approval from the Superintendent and/or the Board of Directors of Pioneer Irrigation 
District. 
Any construction that impacts Waters of the United States may require obtaining a 404 permit from 
the Corp of Engineers. Greg Martinez of the Corp of Engineers can be contacted at 345-2154. 
Prior to finalization of any Agreements with Pioneer Irrigation District, Pioneer Irrigation District must 
receive a copy of a 404 permit that has been properly executed. If it is determined by the Corp of 
Engineers that a 404 permit is not reguired, Pioneer Irrigation District must be notified in writing by the 
Corp of Engineers that said 404 permit is not required. 
NOTE: This letter does not authorize any construction to commence until all the necessary 
agreements with Pioneer Irrigation Distri~t have been executed and recorded. 
If you have any questions, please feel free to call. 
Sit:!) , 
Mark F. Zirs ky 
Assistant Superintendent 
cc: Gordon Law - City of Caldwell Engineering Department via email 
Tiffiny Hudak - Moffatt, Thomas yia email 
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JEFF scon 
Superintendent 
MARK ZlRSCHKY 
Asat. Superintendent 
February 28,2005 
City of Caldwell Community Development Department 
Fax: 455-3050 
Attn: Jacqueline Hernandez 
Re: Case No. SU8-117P-05 (Aviation Plaza Subdivision) 
TO WHOM IT MAY CONCERN: 
P.O. BOX 426 • CALowelL, IDAHO 83606 
(206) 459~3617 
NAIDA KELLEHER 
Secretary. Treasurer 
Please be advised there is a delivery point In place for the property being proposed for development. 
Pioneer Irrigation District's main concern Is that all water rights within the District be honored, and that 
access to Irrigation water be provided to every parcel of land. Delivery point for said property is 
gate 20, 21 and 22 - 500 Lateral. 
All existing easements, right-of-ways, and other means used to honor the water rights to downstream 
waterusers must be maintained and allowed to continue to exist. It Is Imperative that no one disrupt 
the delivery of water to a downstream water user. 
Any lateral, canal, drain or other means used to deliver water, along which there Is a right-of-way or 
easement, must have the same kept clear of all obstructions at all times. No fences, structures, or 
other materials are allowed on any of the District's easements or right-of-ways AND they must be 
recorded on the final plat. The 500 "Lateral has a 16.foot prescriptive use easement from top of 
bank on both sides of the Lateral. ( Note: The 500 Lateral is quite some distance from said project) 
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Pioneer Irrigation 
From: 
Sent: 
To: 
Pioneer Irrigation [pioneerirrig@qwest.net] 
Monday, February 28, 2005 4:02 PM 
'tmh@moffatt.com'; 'glaw@ci.caldwell.id.us' 
Subject: Aviation Plaza Subdivision 
2/28/2005 
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Mark Hilty, ISB #5282 
Aaron Seable, ISB #7191 
HAMILTON,MICHAELSON &HILTY,LLP 
1303 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Telephone: (208) 467-4479 
Facsimile: (208) 467-3058 
Erik F. Stidham, ISB #5483 
Scott E. Randolph, ISB #6768 
HOLLAND & HART LLP 
Suite 1400, U.S. Bank Plaza 
101 South Capitol Boulevard 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
Attorneys for DefendantiCounterclaimant 
F I L S D 
__ ---'A.M. tf~1 P.M. 
NOV 1 8 2009 
CANYON COUNTY CLERK 
K CANNON, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff, 
vs. 
CITY OF CALDWELL, 
Defendant. 
CITY OF CALDWELL, 
Counterclaimant, 
vs. 
PIONEER IRRIGATION DISTRICT, 
Counterdefendant. 
Case No. CV 08-556-C 
CITY OF CALDWELL'S FIRST 
AMENDED MOTION FOR 
PERMISSION TO APPEAL 
CITY OF CALDWELL'S FIRST AMENDED MOTION FOR PERMISSION TO APPEAL - 1 
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City of Caldwell ("Caldwell"), by and through its counsel of record, submits this First 
Amended Motion for Permission to Appeal. As grounds for this Motion, Caldwell states: 
1. On November 9, 2009, pursuant to Rule 12 of the Idaho Rules of Appellate 
Procedure, Caldwell filed its Motion for Permission to Appeal from certain bench rulings made 
by the Court during a hearing held on October 22,2009. At the time Caldwell filed its Motion 
for Permission to Appeal, the Court had not yet formally entered those rulings in a written order. 
2. On November 12,2009, the Court entered its Order Re: Pioneer Irrigation 
District's First Motion for Partial Summary Judgment, Dated July 10, 2009, City of Caldwell's 
Motion for Summary Judgment Dated July 28,2009, and City of Caldwell's Renewed Motion to 
Dismiss for Failure to Join Necessary Parties. In the November 12,2009 Order, the Court 
reduced to writing the bench rulings made during the October 22, 2009 hearing, including the 
rulings as to which Caldwell has moved for permission to appeal. 
3. By this Motion, Caldwell amends its Motion for Permission to Appeal to clarify 
that it seeks the Court's approval of an interlocutory appeal from the bench rulings identified 
in that motion, as set forth in the November 12, 2009 Order on pages 3 to 4 (paragraph nos. 3 
and 4). 
4. This First Amended Motion is supported by the Memorandum filed on 
November 9, 2009, the Affidavit of Scott E. Randolph, filed on November 9,2009, Caldwell's 
Reply in Support of Permission to Appeal, filed concurrently with this First Amended Motion, 
and the record on file in this matter. 
CITY OF CALDWELL'S FIRST AMENDED MOTION FOR PERMISSION TO APPEAL - 2 
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Oral argument is requested. 
DATED this 18th day of November, 2009. 
HOLLAND & HART LLP 
By c:::: "'A0 L,. 
Scott E. Rand 1 h, for the firm 
Attorneys for DefendantiCounterc1aimant 
City of Caldwell 
CITY OF CALDWELL'S FIRST AMENDED MOTION FOR PERMISSION TO APPEAL - 3 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 18th day of November, 2009, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Scott L. Campbell 
MOFFATT, THOMAS, BARRETT, 
ROCK & FIELDS, Chartered 
P.O. Box 829 
Boise, Idaho 83701 
Facsimile (208) 385-5384 
Mark Hilty 
HAMILTON, MICHAELSON & 
HILTY,LLP 
1303 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Facsimile: (208) 467-3058 
4662842_I.DOC 
for HOLL 
o U.S. Mail 
~ Hand Delivered 
o Overnight Mail 
o Telecopy (Fax) 
~ U.S. Mail 
o Hand Delivered 
o Overnight Mail 
o Telecopy (Fax) 
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ORIGINAL 
Mark Hilty, ISB #5282 
Aaron Seable, ISB #7191 
HAMILTON, MICHAELSON & HILTY, LLP 
1303 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Telephone: (208) 467-4479 
Facsimile: (208) 467-3058 
Erik F. Stidham, ISB #5483 
Scott E. Randolph, ISB #6768 
HOLLAND & HART LLP 
Suite 1400, U.S. Bank Plaza 
101 South Capitol Boulevard 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
Attorneys for DefendantiCounterc1aimant 
F I A.~ L}~, 9.M. 
NOV 1 8 2009 
CANYON COUNTY CLERK 
K CANNON, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff, 
vs. 
CITY OF CALDWELL, 
Defendant. 
CITY OF CALDWELL, 
Counterclaimant, 
vs. 
PIONEER IRRIGATION DISTRICT, 
Counterdefendant. 
Case No. CV 08-556-C 
CITY OF CALDWELL'S REPLY IN 
SUPPORT OF FIRST AMENDED 
MOTION FOR PERMISSION TO 
APPEAL 
CITY OF CALDWELL'S REPLY IN SUPPORT OF FIRST AMENDED MOTION FOR PERMISSION 
TOAPPEAL-l 
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DefendantlCounterclaimant the City of Caldwell ("Caldwell") respectfully submits this 
Reply in Support of its First Amended Motion for Permission to Appeal ("Motion") pursuant to 
Rule 12 of the Idaho Appellate Rules ("LA.R.,,).l 
1. On November 16,2009, PlaintifflCounterdefendant Pioneer Irrigation District 
("PID") filed its Response to City's Motion for Permission to Appeal ("Response"). After 
stating the issues as to which Caldwell seeks leave to appeal, PID devotes a total of two pages to 
advancing reasons why the Court should deny Caldwell's Motion. For the reasons stated below, 
not one ofPID's handful of reasons has any merit. 
2. At the outset, Caldwell notes the many important points that PID's Response does 
not contest. Either expressly or implicitly, PID concedes the following arguments made in 
Caldwell's Memorandum in Support of Motion for Permission to Appeal ("Memorandum"): 
a. PID expressly accepts Caldwell's description of the October 22,2009 
bench rulings that are the subject of Caldwell's Motion. Compare Memorandum at 2-3 
(stating issues), and Response at 2, ~ l(A)-(B) (stating issues in substantially the same 
language). (The statement of the issues in both Caldwell's Memorandum and PID's 
Response are substantially similar to the language used in the November 12,2009 Order.) 
b. PID expressly agrees that no single factor is controlling under LA.R. 12. 
Compare Memorandum at 1 (quoting Budell v. Todd, 105 Idaho 2, 665 P.2d 701, 703 
(1983) (per curiam) for that proposition), and Response at 2 (same). 
1 On November 12,2009, the Court entered its Order Re: Pioneer Irrigation District's First 
Motion for Partial Summary Judgment, Dated July 10,2009, City of Caldwell's Motion for 
Summary Judgment Dated July 28, 2009, and City of Caldwell's Renewed Motion to Dismiss for 
Failure to Join Necessary Parties. In the November 12, 2009 Order, the Court reduced to writing 
the bench rulings made during the October 22, 2009 hearing, including the rulings as to which 
Caldwell has moved for permission to appeal. On November 18, 2009, Caldwell filed its First 
Amended Motion for Permissi9n to Appeal, which clarifies that Caldwell seeks leave to appeal 
from the October 22,2009 bench rulings as set forth in the November 12,2009 Order. 
CITY OF CALDWELL'S REPLY IN SUPPORT OF FIRST AMENDED MOTION FOR PERMISSION 
TOAPPEAL-2 
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c. Through its silence, PID impliedly agrees that I.A.R. 12 is intended "to 
provide an immediate appeal from an interlocutory order if substantial legal issues of 
great public interest or legal questions of first impression are involved." Memorandum at 
5 (internal quotation marks and citations omitted). 
d. Through its silence, PID impliedly agrees that I.A.R. 12 "is appropriately 
invoked where there is confusion regarding the application of the law." Id. (internal 
quotation marks and citation omitted). 
e. Through its silence, PID impliedly agrees that I.A.R. 12 is appropriate to 
resolve a "question of first impression that would be controlling in [the] case." Id. 
(internal quotation marks and citation omitted). 
f. PID expressly concedes that the Section 42-1209 issues are "important in 
this litigation[.]" Response at 3, 1 3. Through its silence, PID impliedly agrees that the 
rulings identified for permissive appeal resolve fundamental questions concerning the 
meaning and application ofldaho Code § 42-1209, that they resolve controlling questions 
oflaw, that the issues are of great public interest, that those issues go to the heart of the 
balance of power between irrigation districts and third parties, that the legal questions are 
of first impression and have not been previously addressed by the Idaho Supreme Court, 
and that there are substantial grounds for difference of opinion on those issues. See 
Memorandum at 6-10. 
g. Through its silence, PID impliedly agrees that I.A.R. 12 does not give the 
parties veto power over a motion for approval of permission to appeal, and that one 
party's opposition is not, in and of itself, a factor in deciding whether to approve a motion 
for permission to appeal. Id. at 12. 
CITY OF CALDWELL'S REPLY IN SUPPORT OF FIRST AMENDED MOTION FOR PERMISSION 
TOAPPEAL-3 
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3. After not contesting that the Motion requests leave to appeal controlling questions 
concerning the meaning and application of Section 42-1209, thereby satisfying the first prong of 
I.A.R. 12, PID observes that PID's claim under Section 42-1209 "is not Pioneer's only claim for 
relief." Response at 3, ~ 3. This point, however, makes no difference, and PID does not even try 
to argue how it is relevant to the I.A.R. 12 issue before the Court. PID cites no authority-
because there is none - suggesting that a question of law becomes less controlling, less a matter 
of first impression, or less a matter of public interest merely because the litigation also involves 
other claims and issues that are not being advocated for interlocutory review. 
4. PID contends that "[a]n immediate appeal would not advance the orderly 
resolution of the litigation[,]" because "[e]ven if the Idaho Supreme Court ultimately reversed 
this Court's rulings regarding Pioneer's discretion and standard of review under Section 42-
1209, the evidence to be adduced by the parties at trial would likely be the same." Response 
at 3, ~ 4. PID sorely misses the point. First, if the Supreme Court were to reverse, the entire 
burden of proof of the Section 42-1209 claim would be reversed, which would surely affect the 
content and order of proof at trial. Second, as explained in Caldwell's Memorandum, but 
ignored by PID, resolution of the litigation would be advanced by an early Supreme Court 
ruling - regardless of whether the Supreme Court were to affirm or reverse - because the parties 
would understand the relative strength of their positions and would be in a better position to 
settle their differences and avoid trial altogether. 
5. PID argues that an immediate appeal ''would adversely impact Pioneer and its 
witnesses, all of whom have come to rely upon the current trial dates." Response at 3, ~ 5. 
Noting that the parties have issued trial subpoenas, PID concludes that "[ c ]hanging the trial dates 
will require expenditures of significant additional time, effort, and expenses." Id. These vague 
CITY OF CALDWELL'S REPLY IN SUPPORT OF FIRST AMENDED MOTION FOR PERMISSION 
TOAPPEAL-4 
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assertions do not hold water. The cost and inconvenience of rescheduling a trial and excusing 
subpoenaed witnesses is minimal compared to the cost to the parties and the Court of proceeding 
with a three-week trial and calling well over 40 witnesses and 13 experts, including a number 
from out-of-state. 
6. Finally, PID asserts that regardless of whether the Idaho Supreme Court accepts 
an interlocutory appeal and regardless of the outcome of the trial, "an appeal of this Court's final 
decision is highly likely." Id. at 3, ~ 6. Caldwell disagrees with the premises underlying this 
argument. First, ifthe Court approves the Motion and the Idaho Supreme Court accepts the 
I.A.R. 12 appeal, there very well might not be a trial or eventual "final decision" by this Court. 
Rather, as discussed in the Memorandum and above, Caldwell believes it is just as likely that an 
interlocutory appeal would lead to settlement and avoidance offurther litigation altogether. 
Second, even if the case were to proceed to trial after an interlocutory appeal, it is pure 
speculation to assume that there would be a second appeal after that trial. 
For the reasons stated above and in Caldwell's Memorandum, this Court should approve 
Caldwell's Motion. 
DATED this 18th day of November, 2009. 
HOLLAND & HART LLP 
By __ ~ __ ~~~ __ ~ ______ ~~ ________ ___ 
olph, for the firm 
Attorneys fo efendantiCounterclaimant 
City of Caldwell 
CITY OF CALDWELL 'S REPLY IN SUPPORT OF FIRST AMENDED MOTION FOR PERMISSION 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 18th day of November, 2009, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Scott L. Campbell 
MOFFATT, THOMAS, BARRETT, 
ROCK & FIELDS, Chartered 
P.O. Box 829 
Boise, Idaho 83701 
Facsimile (208) 385-5384 
Mark Hilty 
HAMILTON, MICHAELSON & 
HILTY,LLP 
1303 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Facsimile: (208) 467-3058 
for HOLLA 
D U.S. Mail 
[g] Hand Delivered 
D Overnight Mail 
D Telecopy (Fax) 
[g] U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Telecopy (Fax) 
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C> 
Scott L. Campbell, ISB No. 2251 
Bradley J Williams, ISB No. 4019 
Tara Martens, ISB No. 5773 
Dylan B. Lawrence, ISB No. 7136 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., lOth Floor 
Post Office Box 829 
Boise, Idaho 83701-0829 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
18946.0059 
Attorneys for Plaintiff / Counterdefendant 
Pioneer Irrigation District 
F I A.kr~ 
NOV 20 2009 
D 
P.M. 
CANYON COUNTY CLERK 
T EARLS, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff, 
vs. 
CITY OF CALDWELL, 
Defendant. 
CITY OF CALDWELL, 
Counterc1aimant, 
vs. 
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STATE OF IDAHO ) 
) ss. 
County of Ada ) 
Dylan B. Lawrence, having been duly sworn upon oath, deposes and states as 
follows: 
1. I am an attorney duly licensed to practice law in the state of Idaho. I am 
one of the attorneys representing Pioneer Irrigation District ("Pioneer") in the above-referenced 
matter. I have access to the client's files in this matter, and make this affidavit based upon my 
personal knowledge. I make this affidavit in response to the Affidavit of Scott E. Randolph 
Dated November 17,2009. 
2. Exhibit A to the Randolph Affidavit is a letter from former Pioneer 
Superintendent Lonnie Freeman, dated November 16, 1998. In that letter, Mr. Freeman refers to 
the "B" Drain as a "Federal Drain." Attached hereto as Exhibit A is a true and correct copy of 
relevant portions of the deposition of current Pioneer Superintendent Jeff Scott, 409:20-411 :7, 
explaining that Pioneer was previously under the assumption that the easements and rights-of-
way to its "letter" drains (including the A Drain and B Drain) were owned by the U.S. Bureau of 
Reclamation, and that Bureau personnel informed Pioneer at a Pioneer Board meeting that 
Pioneer in fact owns the easements and rights-of-way to the "letter" drains. This is consistent 
with the express easement and right-of-way agreements to the A Drain and B Drain that are 
already on file with this Court. (See Aff. of Dawn C. Fowler of 09103/09; Aff. of William J. 
Mason of 09/03/09; Aff. of Dylan B. Lawrence of 10/7/09.) This is also consistent with the 
history of the "letter" drains explained by Pioneer expert witness Jennifer A. Stevens, Ph.D, (see 
Pioneer's Expert Witness Disclosure of07/lQ/09, Ex. I, pp. 60-62), as well as with Exhibits B 
and C to the Randolph Affidavit, both of which refer to the A Drain as a Pioneer drain. 
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3. Exhibits B (unsigned) and C to the Randolph Affidavit are letters from 
current Pioneer Assistant Superintendent Mark Zirschky, which refer to the A Drain and 500 
Lateral as including prescriptive easements. Mr. Zirschky is not an attorney, and his letters were 
written in order to provide information regarding the dimensions of Pioneer's easements and 
rights-of-way in the context of proposed subdivision developments near those facilities. They 
were not written in the context of litigation or any other dispute over the nature of Pioneer's real 
property rights. 
Further your affiant sayeth naught. 
SJ~ 
Dylan B. tLrence 
SUBSCRIBED AND SWORN to before me this 20~ay of November, 2009. 
NOTARY PUBLIC FOR IDAHO 
Residing at J301.sJL 
My Commission Expires S -..3 I -cJ () I ~ 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 2~ay of November, 2009, I caused a true 
and correct copy of the foregoing AFFIDAVIT OF DYLAN B. LAWRENCE IN RESPONSE TO THE 
AFFIDAVIT OF SCOTT E. RANDOLPH DATED NOVEMBER 17, 2009 to be served by the method 
indicated below, and addressed to the following: 
Mark Hilty 
HAMIL TON MICHAELSON & HILTY LLP 
1301 12th Avenue 
P.O. Box 65 
Nampa, ID 83653-0065 
Fax: 467-3058 
J. Fredrick Mack 
Erik F. Stidham 
HOLLAND & HART LLP 
101 South Capitol Boulevard, Suite 1400 
Post Office Box 2527 
Boise,ID 83701-2527 
Fax: 343-8869 
('Iii u.s. Mail, Postage Prepaid 
( ') Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) U.S. Mail, Postage Prepaid 
(l') Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
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EXHIBIT A 
AFFIDAVIT OF DYLAN B. LAWRENCE IN RESPONSE TO 
THE AFFIDAVIT OF SCOTT E. RANDOLPH DATED 
NOVEMBER 17,2009 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, ) 
) 
Plaintiff, ) Case No. CV 08-556-C 
) 
v. ) 
) 
CITY OF CALDWELL, ) 
) 
Defendant. ) 
) 
CITY OF CALDWELL, ) 
) 
Counterclaimant, ) 
) 
v. ) 
) 
PIONEER IRRIGATION DISTRICT, ) 
) 
Counterdefendant. ) 
) 
VIDEOTAPED DEPOSITION OF JEFF SCOTT 
VOLUME II (PAGES 236 - 446) 
April 27, 2009 
Boise, Idaho 
Amy E. Simmons, CSR No. 685, RPR, CRR 
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1 
2 
3 
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6 
7 
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9 
10 
Jeff Scott-Vo1.2 April 27, 2009 Pioneer .on District v. City of Caldwell 
Do you see that paragraph where it says, 
"Mr. Ben Weymouth representing the City of Caldwell, 
Jamie Hoover representing Freehold Development, and 
[Page 409J 
Mr. Scott Sherron and Mr. Laren Bailey with W & H Pacific 
Engineers appeared before the board to request approval 
to tile portions of the A-Drain to support future 
commercial/industrial development." 
Do you see that? 
A. Um-hmm. 
Q. And then a sentence or two in there it says, 
11 "With input from superintendent Jeff Scott and his not 
12 having any concerns regarding the proposed tiling, it was 
13 the consent of the board to approve said requests. II 
14 Did I read that correctly? 
15 A. Correct. 
16 Q. Is that accurate in stating that you provided 
17 input and did not have any concerns regarding the 
18 proposed tile? 
19 
20 
21 
22 
23 
24 
25 
A. Correct. 
Q. Take a look at the second page -- excuse me, 
the next page, PID68708, top of the page, if you would. 
And it states at the top of the page, "Jerold 
Gregg and John Caywood, Bureau of Reclamation. 
A. 
Do you see that? 
Yes. 
Associated Reporting Inc. 
208.343.4004 
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[Page 410] 
1 Q. "Mr. Gregg and Mr. Caywood appeared before the 
2 board to discuss the history of the drains." 
3 Did I read that correctly? 
4 
5 
6 
7 
8 
A. 
Q. 
A. 
Q. 
A. 
Correct. 
Do you recall this meeting at all? 
I do. 
Okay. What do you recall? 
What I recall about this meeting is a portion 
9 of the A Drain -- well, let me back up. 
10 When I became superintendent, I was under the 
11 impression that the drains within Pioneer boundaries are 
12 Bureau of Rec facilities. The City of Caldwell had went 
13 to the Bureau of Reclamation and gotten approval from the 
14 Bureau of Reclamation to tile a portion of the A Drain. 
15 And then later the developer in this case was requesting 
16 to pipe this. 
17 And so I'm under the impression that all drains 
18 within Pioneer boundaries are the Bureau of Rec 
19 facilities. So I sent them to the Bureau of Reclamation. 
20 You've got to get their approval. It's their facility. 
21 And in doing that, that's where Jerry Gregg and 
22 John Caywood enlightened us that the A Drain is not a 
23 Bureau of Rec facility. In fact, all lettered drains 
24 within Pioneer's boundaries are not Bureau of Rec 
25 facilities. They are actually owned and operated by 
Associated Reporting Inc. 
208.343.4004 
2649 
JE!ff Scott-Vol.2 April 27, 2009 Pioneer I .on District v. City of Caldwell 
[Page 411] 
1 Pioneer. 
2 So that changes the whole process in having to 
3 relocate pipe! impact that easement or that facility 
4 within that A Drain. If it's our facility! now you've 
5 got to put it to our standards! get our engineer's 
6 approval! get our agreements in place. And then it can 
7 go forward. 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
Q. Okay. So if I understand it, prior to the 
February 7th, 2005, meeting with Mr. Gregg and 
Mr. Caywood, it was your understanding that none of the 
drains within the City of Caldwell were owned by Pioneer? 
A. Correct. 
Q. Is it your understanding that the board 
likewise understood prior to this meeting of February 
7th, 2005, that all of the drains within Caldwell were 
owned by the Bureau? 
A. Correct. 
MR. CAMPBELL: Objection. It misstates the 
19 testimony of the witness. I think you misstated 
20 
21 
22 
23 
24 
25 
Caldwell. 
Q. 
It's Pioneer I think you were talking about. 
(BY MR. STIDHAM) I think we're all right. I'd 
asked whether prior to this meeting the board likewise 
understood that all of the drains within Caldwell were 
owned by the Bureau; is that correct? 
A. Correct. 
Associated Reporting Inc. 
208.343.4004 
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1 REPORTER'S CERTIFICATE 
2 STATE OF IDAHO 
SS. 
3 COUNTY OF ADA 
4 
5 
6 I, Amy E. Simmons, Certified Shorthand Reporter and 
7 Notary Public in and for the State of Idaho, do hereby 
8 certify: 
9 That prior to being examined, the witness named in 
lQ the foregoing deposition was by me duly sworn to testify 
lIto the truth, the whole truth and nothing but the truth; 
12 That said deposition was taken down by me in 
13 shorthand at the time and place therein named and 
14 thereafter reduced to typewriting uhder my direction, and 
15 that the foregoing transcript contains a full, true and 
16 verbatim record of said deposition. 
17 I further certify that I have no interest in the 
18 event of the action. 
19 WITNESS my hand and seal this 5th day of May, 2009. 
20 
21 
22 
23 
24 
25 My commission expires: 
A E. SIMMONS 
CSR, RPR, CRR, and Notary 
Public in and for the 
State of Idaho. 
1-20-10. 
446 SCOTT, 4/27/09 
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Scott L. Campbell, ISB No. 2251 
Bradley J Williams, ISB No . .4019 
Tara Martens, ISB No. 5773 
Dylan B. Lawrence, ISB No. 7136 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701-0829 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
18946.0059 
Attorneys for Plaintiff / Counterdefendant 
Pioneer Irrigation District 
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DEC 0 1 2009 
CANYON COUNTY CLERK 
T EARLS, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff, 
vs. 
CITY OF CALDWELL, 
Defendant. 
CITY OF CALDWELL, 
Counterclaimant, 
vs. 
PIONEER IRRIGATION DISTRICT, 
Counterdefendant. 
OBJECTION TO PROPOSED ORDER APPROVING 
CITY'S MOTION FOR PERMISSION TO APPEAL - 1 
Case No. CV 08-556-C 
OBJECTION TO PROPOSED ORDER 
APPROVING CITY'S MOTION FOR 
PERMISSION TO APPEAL 
Client: 1444914.1 
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Pioneer Irrigation District, through undersigned counsel of record, hereby files 
this Objection to Proposed Order Approving City's Motion for Pennission to Appeal. 
1. On November 9, 2009, the City filed its Motion for Pennission to Appeal 
and a memorandum in support of that Motion. According to those moving papers, the City 
explicitly sought pennission to appeal two specific, discrete issues regarding the construction of 
Idaho Code Section 42-1209. In general tenns, those two issues are: (1) the standard of review 
applicable to Pioneer's decision not to grant the written pennission for a proposed encroachment 
that is required by Section 42-1209, and (2) the standard of review applicable to Pioneer's 
decision to remove an existing unauthorized encroachment, the authority for which is provided 
by Section 42-1209. Those two issues are more fully articulated in the City'S Memorandum in 
Support of Motion for Pennission to Appeal, filed November 9,2009. 
2. On November 23,2009, the first day of the previously scheduled trial in 
this matter, the Court orally granted the City's Motion and requested that the City prepare an 
order to that effect. 
3. On November 25,2009, counsel for the City provided the proposed order 
attached hereto as Exhibit A to counsel for Pioneer. In addition to the two issues described 
above that were articulated in the City's moving papers, the City's proposed order also seeks to 
add the following issue to the Court's grant of the City's Motion for Pennission to Appeal: "That 
Pioneer Irrigation District enjoys exclusive rights in its primary easements and rights of way 
under Idaho Code §§ 42-1102 and 1209." (Ex. A.,. p. 3.) 
4. Pursuant to Idaho Supreme Court opinions such as Aardema v. US. Dairy 
Systems, Inc., 147 Idaho 785,215 P.3d 505 (2009) and Budell v. Todd, 105 Idaho 2,665 P.2d 
701 (1983), the Court is to consider the following non-exclusive list of factors in evaluating a 
OBJECTION TO PROPOSED ORDER APPROVING 
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motion for pennission to appeal: (a) whether there is a controlling issue of law; (b) whether an 
immediate appeal would advance the orderly resolution of the litigation; (c) the impact of the 
appeal upon the parties; (d) the effect of the delay of the proceedings in district court pending the 
appeal; ( e) the likelihood or possibility of a second appeal after judgment is finally entered by the 
district court; and (f) the case workload of the appellate courts. "No single factor is 
controlling .... " Budell, 105 Idaho at 4, 665 P.2d at 703. 
5. When the Court considered the above factors, it did so only as to the two 
particular issues articulated in the City's moving papers. Those two issues deal specifically with 
the construction of the statutory language Section 42-1209. Whether Pioneer has the exclusive 
right of possession of its primary easements and rights-of-way and, more appropriately stated, 
whether Pioneer may maintain a trespass action for encroachments into its facilities are much 
broader questions that cannot be decided based upon the language of Section 42-1209 alone. 
This is illustrated by the previous briefing on this issue. The City first challenged Pioneer's 
ability to maintain a trespass action in the context of the City's Second Motion for Summary 
Judgment. Pioneer responded to that argument on pages 24 through 29 of its response brief of 
September 15,2009. A review of that discussion demonstrates that Section 42-1209 was only 
one component of a much broader argument, which included significant discussion of several 
Idaho Supreme Court opinions and other Idaho statutes besides Section 42-1209. And, when the 
Court denied the City's requested relief on this issue, it relied not upon Section 42-1209, but 
upon the case of Skelton v. Haney, 116 Idaho 511, 777 P.2d 733 (1989). 
6. Based upon the foregoing, Pioneer respectfully requests that the Court 
remove Issue #3 from the City's proposed order approving its Motion for Pennission to Appeal. 
If the Court is considering entertaining that issue, then Pioneer respectfully requests a proper 
OBJECTION TO PROPOSED ORDER APPROVING 
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motion, briefing, and hearing schedule on that issue in accordance with the Idaho Rules of Civil 
Procedure and the Idaho Appellate Rules. 
DATED this J~ day of December, 2009. 
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MOFFATT, THOMAS, BARRETT, ROCK & 
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By M:t~~ 
S;-ott L. Campbell - Of the F 
Attorneys for Pioneer Irrigation District 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~ay of December, 2009, I caused a true 
and correct copy of the foregoing OBJECTION TO PROPOSED ORDER APPROVING CITY'S 
MOTION FOR PERMISSION TO APPEAL to be served by the method indicated below, and 
addressed to the following: 
Mark Hilty 
HAMILTON MICHAELSON & HILTY LLP 
1301 12th Avenue 
P.O. Box 65 
Nampa, ID 83653-0065 
Fax: 467-3058 
J. Fredrick Mack 
Erik f. Stidham 
HOLLAND & HART LLP 
101 South Capitol Boulevard, Suite 1400 
Post Office Box 2527 
Boise, ID 83701-2527 
Fax: 343-8869 
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~ U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) U.S. Mail, Postage Prepaid 
P<J Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
Scott L. Campbell 
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EXHIBIT A 
TO PIONEER IRRIGATION DISTRICT'S OBJECTION 
TO PROPOSED ORDER APPROVIN,G CITY'S 
MOTION FOR PERMISSION TO APPEAL 
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Mark Hilty, ISB #5282 
Aaron Seable, ISB #7191 
HAMILTON, MICHAELSON & HILTY, LLP 
1303 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Telephone: (208) 467-4479 
Facsimile: (208) 467-3058 
Erik F. Stidham, ISB #5483 
Scott E. Randolph, ISB #6768 
HOLLAND & HART LLP 
Suite 1400, U.S. Bank Plaza 
101 South Capitol Boulevard 
P.O. Box-2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
Attorneys for DefendantiCounterclaimant 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff, 
vs. 
CITY OF CALDWELL, 
Defendant 
CITY OF CALDWELL, 
Counterclaimant, 
vs. 
PIONEER IRRIGATION DISTRICT, 
Counterdefendant. 
Case No. CV 08-556-C 
[PROPOSED) ORDER RE: CITY 
OF CALDWELL'S MOTION FOR 
PERMISSION TO APPEAL 
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On November 9, 2009, DefendantiCounterclaimant the City of Caldwell ("Caldwell") 
filed a Motion for Permission to Appeal pursuant to Rule 12 of the Idaho Appellate Rules 
("I.A.R.") based on the Court's October 22,2009 bench rulings regarding the parties' summary 
judgment motions. On November 18, 2009, Caldwell timely filed its First Amended Motion for 
Permission to Appeal, based on the entry on November 12,2009 of the Order RE: Pioneer 
Irrigation District's First Motion for Partial Summary Judgment Dated July 10,2009; City of 
Caldwell's Second Motion for Summary Judgment Dated July 28, 2009; City of Caldwell's 
Renewed Motion to Dismiss for Failure to Join Indispensable Parties (the "November 12,2009 
Order"). 
The parties fully briefed Caldwell's First Amended Motion for Permission to Appeal. 
Oral argument occurred on November 23,2009 at the Canyon County Courthouse. The Court 
considered the arguments of counsel and the record on file in this matter and announced its 
ruling from the bench regarding Caldwell's First Amended Motion for Permission to Appeal. 
The Court hereby adopts and incorporates its fmdings of fact and conclusions of law articulated 
at the time of oral argument into this Order, as if fully set forth herein. 
The Court, having carefully considered I.A.R. 12, fmds that each of the factors justifying 
an immediate interlocutory appeal under that rule have been satisfied in this case with respect to 
the three rulings by the Court described below: 
1. Idaho Code Section 42-1209 vests Pioneer with the initial 
discretion to determine whether an encroachment is likely to 
unreasonably or materially interfere with the use and enjoyment of 
its irrigation or drainage easements or rights-of-way, and to deny 
permission for the encroachment on those grounds. Judicial 
review of Pioneer's determination and decision is limited to (a) 
whether Pioneer's denial of permission to encroach was arbitrary 
and capricious or based on clearly erroneous fmdings, and (b) 
whether Pioneer's decision-making process was reasonable. 
[PROPOSED] ORDER RE: CITY OF CALDWELL'S MOTION FOR PERMISSION TO APPEAL - 2 -
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2. Idaho Code Section 42-1209 authorizes Pioneer to enforce 
the removal of any encroachments installed after the effective date 
of Section 42-1209 that Pioneer detennines materially and 
unreasonably interfere with the use and enjoyment of its irrigation 
and drainage easements or rights-of-way, at the expense of the 
encroaching party, subject to certain limitations: 
A. Pioneer must initially request removal of the encroachment 
by the encroaching party; 
B. Pioneer's right of self-help (i.e., in lieu of pursuing a 
judicial remedy) to remov[al] of the encroachment must be 
accomplished within the borders of its easement or right-of-way 
and without a breach of the peace; and 
C. Judicial review of Pioneer's determination and decision is 
limited to (a) whether Pioneer's decision to request removal of an 
existing encroachment was arbitrary and capricious or based on 
clearly erroneous findings, and (b) whether Pioneer's decision-
making process was reasonable. 
3. That Pioneer Irrigation District enjoys exclusive rights in its 
primary easements and rights of way under Idaho Code §§ 42-1102 
and 1209. 
The Court's rulings on these issues constitute controlling questions of law as to which 
there are substantial grounds for difference of opinion. Interpretation of Idaho Code § 42-1209 is 
a matter of great public interest that has not been addressed in a published decision by an Idaho 
appellate court. An immediate appeal from the order or decree will materially advance the 
orderly resolution of the litigation because the standard of review to be applied at trial is a 
threshold legal issue that will determine the character and extent of proof presented by both 
litigants at trial. The Court's ruling regarding the statutory exclusivity enjoyed by Pioneer 
Irrigation District in its primary easement likewise constitutes a controlling question of law for 
which there is a substantial grounds for difference of opinion. 
Immediate interlocutory appeal will not prejudice the interests of the parties. In fact, the 
parties would expend substantial sums trying a case on a disputed legal standard regarding the 
(PROPOSED] ORDER RE: CITY OF CALDWELL'S MOTION FOR PERMISSION TO APPEAL - 3 -
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proper interpretation ofIdaho Code § 42-1209 and whether Pioneer Irrigation District enjoys 
exclusivity in its primary easement under Idaho Code §§ 42-1102 and 1209. Given the lack of 
controlling authority on these issues, the interests of the parties would be furthered by immediate 
interlocutory review of the Court's orders, as described herein. 
Based on the foregoing, the trial scheduled to commence on November 23, 2009 at 9:00 
a.m. is hereby continued. A telephonic scheduling conference will occur on December 21, 2009 
at 8:30 a.m. The Court will initiate the call. 
It is so ordered. 
DATED this __ day _______ 2009. 
HON. GREGORY M. CULET 
District Judge 
[PROPOSED] ORDER RE: CITY OF CALDWELL'S MOTION FOR PERMISSION TO APPEAL - 4-
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CLERK'S CERTIFICATE OF SERVICE 
I hereby certify that on this day of ,2009, I caused to be served 
a true and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
Scott L. Campbell 
MOFFATT, THOMAS, BARRETT, 
ROCK & FIELDS, Chartered 
P.O. Box 829 
Boise, Idaho 83701 
Facsimile (208) 385-5384 
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101 South Capitol Boulevard 
P.O. Box 2527 
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CERTIFICATE OF SERVICE 
I hereby certify that on this __ th day of November, 2009, I caused to be served a true 
and correct copy of the foregoing by the method indicated below, and addressed to the following: 
Scott L. Campbell D U.S. Mail 
MOFFATT, THOMAS, BARRETT, ~ Hand Delivered 
ROCK & FIELDS, Chartered D Overnight Mail 
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Boise, Idaho 83701 
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Mark Hilty 
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Nampa, Idaho 83653-0065 
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~ U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Telecopy (Fax) 
for HOLLAND & HART LLP 
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AMENDED OBJECTION TO PROPOSED 
- ORDER APPROVING CITY'S MOTION FOR 
PERMISSION TO APPEAL 
APPROVING CITY'S MOTION FOR PERMISSION TO APPEAL - 1 Client 1447480.1 
2664 
12/02/2009 16:30 FAX MOFFATI THOMAS I4J 003/006 
Pioneer Irrigation District, through undersigned counsel of record, hereby files 
this Objection to Proposed Order Approving City's Motion for Permission to Appeal. 
1. On November 9,2009, the City filed its Motion for Permission to Appeal 
and a memorandum in support of that Motion. According to those moving papers, the City 
explicitly sought permission to appeal two specific, discrete issues regarding the construction of 
Idaho Code Section 42-1209. In general terms, those two issues are: (1) the standard of review 
applicable to Pioneer's decision not to grant the written pennission for a proposed encroachment 
that is required by Section 42-1209, and (2) the standard of review applicable to Pioneer's 
decision to remove an existing unauthorized encroachment, the authority for which is provided 
by Section 42-1209. Those two issues are more fully articulated in the City's Memorandum in 
Support of Motion for Pennission to Appeal, filed November 9,2009. 
2. On November 23, 2009, the first day of the previously scheduled trial in 
this matter, the Court orally granted the City's Motion and requested that the City prepare an 
order to that effect. 
3. On December 1,2009, the City filed its [proposed] Order Re: City of 
Caldwell's Motion for Pennission to Appeal. In addition to the two issues described above that 
were articulated in the City's moving papers, the City's proposed order also seeks to add the 
following issue to the Court's grant of the City's Motion for Permission to Appeal: "That 
Pioneer Irrigation District enjoys exclusive rights in its primary easements and rights-of-way 
under Idaho Code Sections 42-1102 and 1209," (Proposed Order, p. 3.) 
4. Pursuant to Idaho Supreme Court opinions such as Aardema v. U.S. Dairy 
Systems. Inc., 147 Idaho 785, 215 P.3d 505 (2009) and Budell v. Todd, 105 Idaho 2,665 P.2d 
701 (1983), the Court is to consider the following non-exclusive list of factors in evaluating a 
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motion forpennission to appeal: (a) whether there is a controlling issue of law; (b) whether an 
immediate appeal would advance the orderly resolution of the litigation; ( c) the impact of the 
appeal upon the parties; (d) the effect of the delay of the proceedings in district court pending the 
appeal; (e) the likelihood or possibility of a second appeal after judgment is finally entered by the 
district court; and (f) the case workload of the appellate courts. ''No single factor is 
controlling .... tt Budell, 105 Idaho at 4,665 P.2d at 703. 
5. When Pioneer briefed and the Court considered the above factors, they did 
so only as to the two particular issues articulated in the City's moving papers. Those two issues 
deal specifically with the construction of the statutory language Section 42-1209. Whether 
Pioneer has the exclusive right of possession of its primary easements and rights-of-way and, 
more appropriately stated, whether Pioneer may maintain a trespass action for encroachments 
into its facilities are much broader questions that cannot be decided based upon the language of 
Section 42-1209 alone. This is illustrated by the previous briefing on this issue. The City first 
challenged Pioneer's ability to maintain a trespass action in the context of the City's Second 
Motion for Summary Judgment. Pioneer responded to that argument on pages 24 through 29 of 
its response brief of September 15, 2009. A review of that discussion demonstrates that 
Section 42-1209 was only one component of a much broader argument, which included 
significant discussion of several Idaho Supreme Court opinions and other Idaho statutes besides 
Section 42-1209. And, when the Court denied the City's requested relief on this issue, it relied 
not upon Section 42-1209, but upon the case of Skelton v. Haney, 116 Idaho 511,777 P.2d 733 
(1989). 
6. Based upon the foregoing, Pioneer respectfully requests that the Court 
remove Issue #3 from the City's Proposed Order approving its Motion for Permission to Appeal. 
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If the Court is considering entertaining that issue, then Pioneer respectfully requests a proper 
notice, motion, briefing, and hearing schedule on that issue in accordance with the Idaho Rules 
of Civil Procedure and the Idaho Appellate Rules, since Pioneer has not had the opportunity to 
consider and brief that issue. 
7. The City's Proposed Order also includes a statement that, "[t ]he parties 
may engage in discovery" regarding the 82 additional outfalls identified for potential removal by 
Pioneer in its Supplemental Written Statement Regarding Urban Stormwater Outfall 
Identification of November 4,2009. (Proposed Order, p. 4.) This is apparently in response to 
Pioneer's Motion for Reconsideration filed November 25,2009, which discusses Idaho 
Appellate Rule 13(f)(2) and its automatic stay of all proceedings before the District Court once 
the Idaho Supreme Court has granted a motion for permiSSion to appeal. However, Pioneer does 
not believe that Idaho Appellate Rule 13 (or any other rule of procedure adopted by the Idaho 
Supreme Court) can be overruled by an order of a District Court. And, given that the Court had 
to appoint a Discovery Master to address the many discovery disputes between the parties, 
further discovery disputes between the parties as to the additional 82 outfalls is likely. 
Therefore, Pioneer's concerns on this issue remain. Regardless, this issue will be discussed more 
fully during the hearing on Pioneer's motion, scheduled for December 10, 2009 . 
.., "d DATED this -t6.-. day of December, 2009. 
AMENDED OBJECTION TO PROPOSED ORDER 
MOFFATT, THOMAS, BARRETI, ROCK & 
FIELDS, CHARTERED 
BYe&~Jcm 
Attorneys for Pioneer Irrigation District 
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City of Caldwell ("Caldwell"), by and through its attomeys of record, hereby submits its 
response to the amended objection by Pioneer Irrigation District ("PID") to City of Caldwell's 
Proposed Order Re: Motion for Pennissioll to Appeal. 
r. ARGUMENT 
A. Pursuant to Idaho Appellate Rule 12, the Court Properly Identified PID's 
Claim of Exclusivity as an Issue for Appeal. 
The Court correctly recognized several of its interlocutory rulings constituted controlling 
questions of law about which there are substantial grounds for difference of opinion and which, 
ifresolved, would materially advance the litigation. 111e Court described the issues that it 
believed were appropriate for appellate review as follows: 
Two, it appears in this case that 'my ruling on granting portions of 
Pioneer's motion for summary judgment on the application of 42-
1209 and the light of Pioneer and any other Irrigation District to 
deny requests foreign IKROEFP I-PLT or request an encroaclm1ent 
be removed and then the rulings I made surrounding that. including 
the standard of review before the Court constitutes a controlling 
question of law as to which there are substantial grounds for 
difference of opinion. Because I have bifurcated the trial, and I -- I 
do feel that an immediate appeal of that issue along with the issue 
of the exclusivity of the determination I made in Pioneer's Javor 
may materially advance the resolution ofthe litigation, without 
causing any disruption, there would be some but we were going to 
hear that any way. 
Nov. 23. 2009 Rough Hearing Tr. at 2 (emphasis added). 
At the hearing on November 23, PlD did not object to inclusion of the issue of 
exclusivity. However, notwithstanding the significance of these interlocutory rulings to the 
lawsuit, PID now seeks to delay appelIate resolution on the exclusivity issue until after trial of 
this matter. PID asserts that because the Court's exclusivity ruling was not included in 
Caldwell's original Motion for Perrnission to Appeal, it should not properly be certified by the 
Court for appellate review, 
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PID's objection ignores the plain language of Rule 12(c)(2) of the Idaho Appellate Rules. 
That mle expressly allows a distIict court to "enter, on its own initiative, an order recommending 
pern1ission to appeal from an interlocutory order or decree." Idaho R. App. P. 12(c)(2). 
B. Economic Efficiency Requires That PID's Assertion of Exclusivity Be 
Heard Now. 
PID's objection ignores the fundamental purpose of the Court's decision to grant an 
interlocutory appeal. The Court previously recognized that this litigation comes at great expense 
to the citizens of Caldwell. Delaying appellate review of the Court's mIing regarding exclusivity 
wiJ1 only increase the expense to Caldwell's citizens, and will further delay proceedings for no 
purpose. By objecting to appellate review of this issue, PID signals that it does not share 
Caldwell's concern for resolving this litigation quickly or efficiently. IfPID's objection were 
sustained, it would only delay proceedings that have already been ongoing for nearly two years 
at an immense expense to both partics. 
111 an effort to dissuade the Court from celtifying this issue for appeal, pm now asserts 
that its easement rights are also based in case law. However, in its briefing in opposition to 
Caldwell's Third Motion for Summary Judgment, PID asserted that it obtained rights through 
Idaho Code section 42-1102 alone. See PID's Br. in Opposition to Caldwell's Third Motion for 
Summary Judgment at 4-9, 15 ("In other words, all Section 42-1102 requires is that Pioneer 
demonstrate that its existing facilities are visible in order to prove that it has a right-or-way."). 
PID later discussed a handfhl of express easements if the Court was not convinced that it 
obtained rights through operation of statute. 
C. Caldwell Did Not Include Exclusivity In Its Written Motion Because, at the 
Tim~ Caldwell Was Uncertain As to the Court's Ruling on that Issue. 
When Caldwell first filed its Motion pursuant to IRAP Rule 12, Caldwell did not 
understand that the Court had ruled on Caldwell's Third Motion for Summary Judgment and 
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specifically did not understand that the Court had ruled that PID enjoyed exclusive rights as a 
matter of law. Thjs is reflected by the fact that during the pretrial conference on November 5, 
2009, counsel for Caldwell raised the question whether the Court had in fact ruled on the portion 
of Caldwell's Third Motion for Summary Judgment pertaining to whether PID enjoyed exclusive 
rights in its claimed easements and rights-of-way. The Court responded that it believed it had 
ruled on the issue, and counsel for PID confirmed that the Court ruled that pro enjoyed 
"statutory easements for its fatilities." 
MR. HILTY: And there was another part of that third motion 
which had to do with whether Pioneer had proof or could prove the 
nature of its interest in the various facilities that they c.Iaim are at 
issue. And you made some rulings -- that issue came up, I think, in 
connection with some of the other motions. Does the Court feel 
that it's fully ruled on that second part of the City's third motion 
for summary judgment? 
THE COURT: If my ruling was I thought they were genuine 
issues of fact to be tried -- that's what I ruled on that'? Or what did 
I --
MR. CAMPBELL: No. Actually, you ruled that Pioneer did have 
statutory easements for its facilities. 
November 5, 2009 Rough Hearing Tr. at 31-32. 
D. In Turn, After the Court's Statement at the Pretrial Conference, It Became 
Clear to Caldwell that the Court Ruled that PID Had Exclusive Rights to its 
Claimed Easements Based on Statute. Resolution of the Exclusivity Issue 
Will Advance the Litigation. 
In an effort to avoid the holding in Pioneer Irrigation District 11. Smiih, 48 Idaho 734, 285 
P. 474 (1930) that PID only enjoys prescriptive rights in its facilities, PID argued that the 
operation of Idaho Code sections 42-1102 and 1209 "clarified" that PID enjoyed exclusive 
rights. 
Thus, while the Idaho Supreme Court analogized to prescriptive 
easement Jaw at the end of the opinion, the case really turned on 
the construction of C.S. § 1970. And, as Pioneer has noted in 
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previous briefs~ that case was decided in 1930, well before the 
enactment of Idaho Code § 42-1208 in 198 I l the revision of 
Section of 42-1102 in 1996, and the revision of Section 4201102 
and enactment of 42-1209 in 2004-actions which, taken together, 
indicate the Legislature's intent to clarifj! ihe exclusive nature of 
an irrigation district's interests in its primm:v easement, as Judge 
Wi/per concluded. 
PID's Br. in Opp. to Caldwell's Motion for Reconsid. at 14. 
Caldwell disagrees that PID eI~oys "statutory easements for its facilities" and does not 
believe that these rights are exclusive as a matter of law. Instead, Caldwell believes that PlD 
must introduce evidence detailing the nature and extent of its right in the particular portions of 
the i1icilities at issue. As the Court noted, this is a controlling question of law over which there 
are substantial grounds for difference of opinion. PID contends that it need not introduce proof 
of how .it acquired rights in the particular facilities at issue, instead, PID argues that visibility is 
the test that the Court should employ for detelmining whether PID enjoys exclusive lights. 
II. CONCLUSION 
The Court recognized the importance of this issue and the fact that resolution of the issue 
by the Supreme Court would advance the litigation when it certifie<i the three issues described in 
the proposed order for appeal. These three issues are controlling questions of law for which 
there are substantial grounds fur difference of opinion. Appellate resolution of these issues will 
advance this litigation and will allow Caldwell to avoid needless expellditures appealing this 
issue after the trial of this matter. There is no just reason to defer resolution of the issue given 
that it involves a purely legal question. For that reason, Caldwell requests that the Court oveITule 
PID's objection, and enter the proposed order submitted by Caldwell, so that Caldwell can move 
forward with its motion for pern1issive appeal to the Idaho Supreme Court. 
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DATED this 3rd day of December, 2009. 
HOLLAND & HART LLP 
, .. <:7 / 
By __ >_/~_··/_:_·:_·:~~~~_c_J_~~v/,~~~,<=-____________ __ 
Scott E( Randolph, for the finn 
Attomeys for DefendantiCounterClaimant 
City of Caldwell 
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MOFFATT, THOMAS, BARRETI, 18J Hand Delivered 
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Mark Hilty 
HAM1LTON,MICHAELSON & 
HILTY, LLP 
1303 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Facsimile: (208) 467-3058 
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o Overnight Mail 
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I2J U.S. Mail 
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CANYON COUNTY CLERK 
T. CRAWFORD, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff, 
vs. 
CITY OF CALDWELL, 
Defendant. 
CITY OF CALDWELL, 
Counterclaimant, 
vs. 
PIONEER IRRIGATION DISTRICT, 
Counterdefendant. 
Case No. CV 08-556-C 
ORDER RE: CITY 
OF CALDWELL'S MOTION FOR 
PERMISSION TO APPEAL 
On November 9, 2009, DefendantiCounterclaimant the City of Caldwell 
("Caldwell") filed a Motion for Permission to Appeal pursuant to Rule 12 of the Idaho 
Appellate Rules ("I.A.R.") based on the Court's October 22, 2009 bench rulings 
regarding the parties' summary judgment motions. On November 18, 2009, Caldwell 
timely filed its First Amended Motion for Permission to Appeal, based on the entry on 
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November 12, 2009 of the Order Re: Pioneer Irrigation District's First Motion for Partial 
Summary Judgment Dated July 10, 2009; City of Caldwell's Second Motion for 
Summary Judgment Dated July 28, 2009; City of Caldwell's Renewed Motion to Dismiss 
for Failure to Join Indispensable Parties (the "November 12, 2009 Order"). 
The parties fully briefed Caldwell's First Amended Motion for Permission to 
Appeal. Oral argument occurred on November 23, 2009 at the Canyon County 
Courthouse. The Court considered the arguments of counsel and the record on file in this 
matter and announced its ruling from the bench regarding Caldwell's First Amended 
Motion for Permission to Appeal. The Court hereby adopts and incorporates its findings 
of fact and conclusions of law articulated at the time of oral argument into this Order, as 
if fully set forth herein. 
The Court, having carefully considered LA.R. 12, finds that each of the factors 
justifying an immediate interlocutory appeal under that rule have been satisfied in this 
case with respect to the three rulings by the Court described below: 
1. Idaho Code section 42-1209 vests Pioneer with the initial 
discretion to determine whether an encroachment is likely to 
unreasonably or materially interfere with the use and enjoyment of 
its irrigation or drainage easements or rights-of-way, and to deny 
permission for the encroachment on those grounds. Judicial 
review of Pioneer's determination and decision is limited to (a) 
whether Pioneer's denial of permission to encroach was arbitrary 
and. capricious or based on clearly erroneous findings, and 
(b) whether Pioneer's decision-making process was reasonable. 
2. Idaho Code section 42-1209 authorizes Pioneer to enforce the 
removal of any encroachments installed after the effective date of 
section 42-1209 that Pioneer determines materially and 
unreasonably interfere with the use and enjoyment of its irrigation 
and drainage easements or rights-of-way, at the expense of the 
encroaching party, subject to certain limitations: 
A. Pioneer must initially request removal of the 
encroachment by the encroaching party; 
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B. Pioneer's right of self-help (i.e., in lieu of pursuing 
a judicial remedy) to remov[al] of the encroachment 
must be accomplished within the borders of its 
easement or right-of-way and without a breach of 
the peace; and 
C. Judicial review of Pioneer's determination and 
decision is limited to (a) whether Pioneer's decision 
to request removal of an existing encroachment was 
arbitrary and capricious or based on clearly 
erroneous findings, and (b) whether Pioneer's 
decision-making process was reasonable. 
3. That Pioneer Irrigation District enjoys exclusive rights in its 
primary easements and rights-of-way under Idaho Code sections 
42-1102 and 1209. 
The Court's rulings on these issues constitute controlling questions of law as to 
which there are substantial grounds for difference of opinion. Interpretation of Idaho 
Code section 42-1209 is a matter of great public interest that has not been addressed in a 
published decision by an Idaho appellate court. An immediate appeal from the order or 
decree will materially advance the orderly resolution of the litigation because the 
standard of review to be applied at trial is a threshold legal issue that will determine the 
character and extent of proof presented by both litigants at trial. The Court's ruling 
regarding the statutory exclusivity enjoyed by Pioneer Irrigation District in its primary 
easement likewise constitutes a controlling question of law for which there is a 
substantial grounds for difference of opinion. 
Immediate interlocutory appeal will not prejudice the interests of the parties. In 
fact, the parties would expend substantial sums trying a case on a disputed legal standard 
regarding the proper interpretation of Idaho Code section 42-1209 and whether Pioneer 
Irrigation District enjoys exclusivity in its primary easement under Idaho Code sections 
42-1102 and 1209. Given the lack of controlling authority on these issues, the interests 
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ofthe parties would be furthered by immediate interlocutory review of the Court's orders, 
as described herein. 
The interests of justice would be furthered by allowing the parties to engage in 
discovery regarding the additional outfalls identified in the Supplemental Written 
Statement Regarding Urban Stormwater Outfall Identification dated November 4, 2009 
("Supplemental Identification"). The parties may engage in discovery regarding the 
outfalls identified in the Supplemental Identification while proceedings are pending 
before the Idaho Supreme Court. All other discovery is closed. 
Based on the foregoing, the trial scheduled to commence on November 23, 2009 
at 9:00 a.m. is hereby continued. The telephonic scheduling conference that was 
previously scheduled for December 21, 2009 at 8:30 a.m. is vacated and rescheduled to 
be taken up with the remaining December 30, 2009 motion hearing. 
It is so ordered this I b day of~_-7--7<---:_--;-__ 
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CANYON COUNTY CLERK 
T. CRAWFORD, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff, 
vs. 
CITY OF CALDWELL, 
Defendant. 
CITY OF CALDWELL, 
Counterclaimant, 
vs. 
PIONEER IRRIGATION DISTRICT, 
Counterdefendant. 
Case No. CV 08-556-C 
ORDER RE OBJECTION 
TO PERMISSIVE APPEAL 
Upon review of both the Objection and Amended Objection to Caldwell's Proposed 
Order, as well as Caldwell's responses thereto, along with the other documents submitted by 
counsel for both parties in this matter, and pursuant to the Court's authority, including that set 
forth in Idaho Appellate Rule 12(c)(2), this Court hereby finds and Orders as follows: 
1. Based upon the foregoing, as well as the importance of keeping this case moving 
forward, this issue will be decided without oral argument. The hearing on that issue is 
therefore vacated. 
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2. The proposed order regarding permissive appeal will be entered as submitted by the 
City of Caldwell; 
3. Due to the unusual circumstances of this case, including the bifurcation of the trial with 
respect to the 82 additional outfalls identified by Pioneer, continued discovery will be 
permitted with respect to those outfalls while permission to appeal is sought from the 
Idaho Supreme Court. In the event the Idaho Supreme Court grants the permissive 
appeal, then any and all stays required by Idaho Appellate Rule 13(f)(2) shall be in 
effect, subject to I.A.R. 13(b )(18). 
It is so ordered. 
DATED this !J-:YOf fU: ~~~ 
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Hand Delivered 
Overnight Mail 
Telecopy (Fax) 
U.S. Mail 
Hand Delivered 
Overnight Mail 
Telecopy (Fax) 
U.S. Mail 
Hand Delivered 
Overnight Mail 
Telecopy (Fax) 
'I 
I. 
In the Supreme Court of the State of Idaho 
IN THE MATTER OF THE MOTION TO 
ACCEPT APPEAL BY PERMISSION. 
PIONEER IRRIGATION DISTRICT, 
Plaintiff, 
v, 
CITY OF CALDWELL, 
Defendant. 
CITY OF CALDWELL, 
CountercIaimant, 
v. 
PIONEER IRRIGATION DISTRICT, 
Counterdefendant. 
) : 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
F I LED 
____ A.M. P.M. 
FEB 0 2 2010 
CAt'NON COUNTY CLERK 
T RANDALL, DEPUTY 
ORDER GRANTING MOTION TO 
ACCEPT APPEAL BY PERMISSION 
Supreme Court Docket No. 37242-2009 
Canyon County District Court DC No. 
CV2008-556-C 
Ref. No. 10-14 
A MO+I-G-N-TO ACCEPT APPEAL BY PERMISSION with attachments was filed by counsel for 
Defendant on December 29, 2009. Thereafter, PIONEER IRRIGATION DISTRICT'S RESPONSE TO 
MOTION TO ACCEPT APPEAL BY PERMISSION and an AFFIDA VIT OF COUNSEL DATED 
JANUARY 12, 2010 were filed by counsel for Plaintiff on January 12, 2010. The Court is fully advised; 
therefore, after due consideration, 
IT HEREBY IS ORDERED that the MOTION TO ACCEPT APPEAL BY PERMISSION be, and 
hereby is, GRANTED and Defendant is granted leave to appeal by pennission under LA.R. 12 to address the 
issues identified in Defendant's MOTION TO ACCEPT APPEAL BY PERMISSION, filed December 29, 
2009. 
IT FURTHER IS ORDERED that Pioneer Irrigation District's request to not stay discovery, and 
request for delegation of limited jurisdiction to the district court under LA.R. 13.4 is DENIED. 
IT FURTHER IS ORDERED that the Defendant shall file a Notice of Appeal with the Clerk of the 
District Court within twenty-one (21) days from the date of this Order, which appeal shall proceed as if from 
a final judgment or order entered by the District Court 
ORDER GRANTING MOTION TO ACCEPT APPEAL BY PERMISSION - Docket No. 37242-
2009 
DA TED this :2-q day of January 2010. 
cc: Counsel of Record 
District Court Clerk 
District Judge Gregory M. Culet 
By Order of t~~ Supreme Court 
Stephen W. Kenyon, Clerk 
ORDER GRANTING MOTION TO ACCEPT APPEAL BY PERMISSION - Docket No. 37242-
2009 
, I 
MARK HILTY, ISB #5282 
AARON SEABLE, ISB #7191 
HAMILTON, MICHAELSON & HILTY, LLP 
1303 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Telephone: (208) 467-4479 
Facsimile: (208) 467-3058 
ERIK F. STIDHAM, ISB #5483 
SCOTT E. RANDOLPH, ISB #6768 
HOLLAND & HART LLP 
Suite 1400, U.S. Bank Plaza 
101 South Capitol Boulevard 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
Attorneys for Defendant 
F , L E 
_---A.M .. " \ p 
D P.M. 
FEB 09 2010 
CANYON COUNTY CLERK 
T. CRAWFORD, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, Case No. CV 08-556-C 
Plaintiff, ORDER 
vs. 
CITY OF CALDWELL, 
Defendant. 
CITY OF CALDWELL, 
Counterc1aimant, 
vs. 
PIONEER IRRIGATION DISTRICT, 
Counterdefendant. 
ORDER - Pagel 
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This matter came before the Court for hearing on January 8, 2010 upon Defendant CITY 
OF CALDWELL's Fourth Motion for Summary Judgment and Plaintiffs Motion Pursuant to 
I.R.C.P. Rule 56(t) seeking additional time and discovery prior to responding to said motion for 
summary judgment. The hearing occurred on the record, telephonically, and CITY OF 
CALDWELL appeared through its attorneys of record, Erik Stidham and Scott Randolph of 
HOLLAND & HART, LLP and Mark Hilty of HAMILTON, MICHAELSON & HILTY, LLP. 
PIONEER IRRIGATION DISTRICT appeared through its attorneys of record, Bradley J. 
Williams and Dylan B. Lawrence of MOFFATT THOMAS. After considering the briefs, 
affidavits and other papers and pleadings on file related to pending motions, together with oral 
argument by the parties, the Court deems itself to be fully advised regarding the motions and 
orders as follows: 
1. PIONEER IRRIGATION DISTRICT's Rule 56(f) motion filed on or about 
December 17,2009, is DENIED. 
2. However, because PIONEER IRRIGATION DISTRICT was not prepared to 
proceed on the matter and had not filed any substantive briefing or affidavits, and because this 
matter may affect a great number of Canyon County residents, the Court hereby orders that 
PIONEER IRRIGATION DISTRICT file a response to the CITY OF CALDWELL's Fourth 
Motion for Summary Judgment on or before Friday, January 15,2010. Thereafter, the CITY OF 
CALDWELL will have until Friday, January 22, 2010 within which to file a reply. After the 
Court has received and reviewed the additional briefing on CITY OF CALDWELL's Fourth 
Motion for Summary Judgment, the Court will determine whether oral argument is necessary. 
ORDER - Page2 
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3. The parties were previously before the Court on December 30, 2009 for hearings 
on various motions. At that time, the Court continued both the CITY OF CALDWELL's Fourth 
Motion for Summary Judgment and PIONEER IRRIGATION DISTRICT's Rule 56(f) motion to 
January 8, 2010 and instructed the parties to be prepared to argue the merits of the summary 
jUdgment motion. Moreover, the Court finds and concludes that even without such instruction, 
PIONEER IRRIGATION DISTRICT's Rule 56(f) motion is not appropriate, the matter 
presented by CITY OF CALDWELL's Fourth Motion for Summary Judgment is purely a legal 
matter, there are no material disputes of fact, and no need to engage in discovery prior to 
addressing CITY OF CALDWELL's Fourth Motion for Summary Judgment. PIONEER 
IRRIGATION DISTRICT could have and should have previously filed responsive briefing and 
affidavits within the timeframe required by LR.C.P. Rule 56(c) and prepared to address CITY 
.oF CALDWELL's motion on the merits. As a sanction, PIONEER IRRIGATION DISTRICT is 
ordered to immediately pay attorney fees incurred by the City in preparation for, and appearance 
at, the telephonic hel~anuary 8, 2010 in the amount of $1,880.50. 
DATED this da~2010~. I 
ORDER - Page3 
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. CULET 
CLERK'S CERTIFICATE OF SERVICE 
""~ I hereby certify that o:a--:Tanuary ~, 2010, I caused to be served a true and correct copy 
of the foregoing by the method indicated below, and addressed to the following: 
Mark Hilty 
Aaron L. Seable 
HAMILTON, MICHAELSON & HILTY, LLP 
1303 _12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653 
Facsimile 208-467-3058 
Bradley J. Williams 
Dylan B. Lawrence 
,-, U.S. Mail 
G1-Iand Delivered 
o Overnight Mail 
o Facsimile 
~U.S.Mail 
o Hand Delivered 
MOFFAT, THOMAS, BARRETT, ROCK & FIELDS, CHTD. 
101 S. Capitol Blvd., 10th Floor 
o Overnight Mail 
o Facsimile 
P.O. Box 829 
Boise, ID 83701 
Facsimile: 208-385-5384 
Erik Stidham 
Scott Randolph 
HOLLAND & HART, LLP 
Suite 1400, U.S. Bank Plaza 
101 South Capitol Boulevard 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Facsimile: (208) 343-8869 
ORDER - Page4 
c1' U.S. Mail 
o Hand Delivered 
o Overnight Mail 
o Facsimile 
WILLIAM HURST 
CLERK OF THE COURT 
By: ~ 
Deputy Clerk 
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f .' 
Mark Hilty, ISB #5282 
Aaron Seable, ISB #7191 
HAMILTON, MICHAELSON & HILTY, LLP 
1303 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Telephone: (208) 467-4479 
Facsimile: (208) 467-3058 
mhilty@nampalaw.com 
Erik F. Stidham, ISB #5483 
Scott E. Randolph, ISB #6768 
HOLLAND & HART LLP 
Suite 1400, U.S. Bank Plaza 
101 South Capitol Boulevard 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
efstidham@hollandhart.com 
serandolph@hollandhart.com 
Attorneys for Appellant 
ORIGINAL 
F I L,t! 9 
_____ ..A.M. I' ~ 0 P.M. 
FEB 16 2010 
CANYON COUNTY CLERK 
T. CRAWFORD, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, Case No. CV 08-556-C 
Plaintiff-Respondent, NOTICE OF APPEAL 
vs. Filing Fee: EXEMPT 
CITY OF CALDWELL, 
Defendant-Appellant. 
TO: RESPONDENT, PIONEER IRRIGATION DISTRICT AND ITS ATTORNEYS, 
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, CHTD. AND THE 
CLERK OF THE ABOVE-ENTITLED COURT 
NOTICE OF APPEAL - 1 
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.. 
NOTICE IS HEREBY GIVEN THAT: 
1. Appellant, City of Caldwell ("Caldwell"), pursuant to LA.R. 12 and the Order of 
the Idaho Supreme Court dated January 29,2010, hereby appeals to the Idaho Supreme Court 
from certain interlocutory rulings entered in the above-entitled action in the Third Judicial 
District in and for the State of Idaho, Honorable Gregory M. Culet presiding. 
2. Appellant has a right to appeal to the Idaho Supreme Court and the orders 
described in paragraph 1 above are appealable orders under and pursuant to Rule 12 LA.R. 
appeal: 
3. The following is a statement ofthe issues that Appellant intends to assert on 
1. Idaho Code section 42-1209 vests Pioneer Irrigation District 
("Pioneer") with the initial discretion to determine whether an 
encroachment is likely to unreasonably or materially interfere 
with the use and enjoyment of its irrigation or drainage 
easements or rights-of-way, and to deny permission for the 
encroachment on those grounds. Judicial review of Pioneer's 
determination and decision is limited to (a) whether Pioneer's 
denial of permission to encroach was arbitrary and capricious 
or based on clearly erroneous findings, and (b) whether 
Pioneer's decision-making process was reasonable. 
2. Idaho Code section 42-1209 authorizes Pioneer to enforce the 
removal of any encroachments installed after the effective date 
of section 42-1209 that Pioneer determines materially and 
unreasonably interfere with the use and enjoyment of its 
irrigation and drainage easements or rights-of-way, at the 
expense of the encroaching party, subject to certain limitations: 
A. Pioneer must initially request removal of the 
encroachment by the encroaching party; 
B. Pioneer's right of self-help (i.e., in lieu of pursuing a 
judicial remedy) to removal of the encroachment must 
be accomplished within the borders of its easement or 
right-of-way and without a breach ofthe tJeace; and 
NOTICE OF APPEAL - 2 
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C. Judicial review of Pioneer's determination and decision is 
limited to (a) whether Pioneer's decision to request 
removal of an existing encroachment was arbitrary and 
capricious or based on clearly erroneous findings, and 
(b) whether Pioneer's decision-making process was 
reasonable. 
3. That Pioneer Irrigation District enjoys exclusive rights in 
its primary easements and rights-of-way under Idaho Code 
sections 42-1102 and 1209. 
4. There is no order sealing any portion of the record. 
5. a. Appellant has requested a reporter's transcript. 
b. Appellant requests the preparation ofthe following reporter's transcript of 
proceedings in 0 hard copy 0 electronic format I:8J both: 
(1) January 26,2009 - Hearing re: Caldwell's First Motion for 
Partial Summary Judgment (already in final); 
(2) February 17,2009 - Hearing re: Court's oral ruling re: 
Caldwell's First Motion for Partial Summary Judgment (already in final); 
(3) September 18,2009 - Hearing re: Pioneer's Motion for 
Summary Judgment and related proceedings (already in final); 
(4) September 29,2009 - Hearing Re: Caldwell's Second 
Motion for Summary Judgment (already in final); 
(5) October 21,2009 - Hearing Re: Caldwell's Third Motion 
for Summary Judgment (requested); 
(6) October 22,2009 -:- Hearing re: Court's oral ruling re: 
pending summary judgment motions (already in final); 
(7) November 5, 2009 - Pretrial conference (already in final); 
and 
(8) November 23,2009 - Hearing re: Caldwell's Motion for 
Appeal by Permission (already in final). 
6. Appellant requests that in addition to the documents automatically included in the 
clerk's record on appeal under Rule 28, LA.R., the following documents be included in the 
clerk's record on appeal: All briefs and affidavits, exhibits, and other papers filed by the parties 
NOTICE OF APPEAL - 3 
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relating to Caldwell's First Motion for Partial Summary Judgment; Caldwell's Second Motion 
for Summary Judgment; Pioneer's First Motion for Summary Judgment; Caldwell's Third 
Motion for Summary Judgment; and Caldwell's Motion for Pennissive Appeal. 
7. I certify that: 
a. Appellant has served a copy ofthis Notice of Appeal on the court 
reporters, whose address is set forth below: 
Debora Ann Kreidler, C.S.R. 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, ID 83605 
Kim Saunders, C.S.R. 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, ID 83605 
b. Appellant has paid the estimated fee for preparing the reporter's transcript. 
c. Appellant is exempt from paying the fee for preparation of the clerk's 
record because it is a municipal corporation and falls within the exemption provided by Idaho 
Code section 67-2301. 
d. Appellant is exempt from paying the appellate filing fee because it is a 
municipal corporation and falls within the exemption provided by Idaho Code section 67-2301. 
e. Appellant has served all parties as required by Rule 20, I.A.R. 
DATED this 16th day of February, 2010. 
NOTICE OF APPEAL - 4 
HOLLAND & HART LLP 
ByC~4L 
Erik F. S am, of the finn 
Scott E. Randolph, for the finn 
Attorneys for Appellant 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 16th day of February, 2010, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Scott L. Campbell 
MOFFATT, THOMAS, BARRETT, 
ROCK & FIELDS, Chartered 
P.O. Box 829 
Boise, Idaho 83701 
Facsimile (208) 385-5384 
Mark Hilty 
HAMILTON, MICHAELSON & 
HILTY,LLP 
1303 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Facsimile: (208) 467-3058 
Debora Ann Kreidler, C.S.R. 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, ID 83605 
Kim Saunders, C.S.R. 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, ID 83605 
4721723JDOC 
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D U.S. Mail 
IZJ Hand Delivered 
D Overnight Mail 
D Telecopy (Fax) 
IZJ U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Telecopy (Fax) 
IZJ U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Telecopy (Fax) 
IZJ U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Telecopy (Fax) 
In the Supreme Court of the State ~!l~Ch! 
, FEB 25 2010 
o 
P.M. 
PIONEER IRRIGATION DISTRICT, ) 
) 
Plaintifff-Counterdefendant-Respondent, ) 
CANYON COUNTY CLERK 
J HEIDEMAN, DEPUTY 
ORDER SUSPENDING APPEAL 
~ ) 
) 
CITY OF CALDWELL, ) 
) 
Defendant -Counterc1aimant-Appellant. ) 
Supreme Court Docket No. 37242-2009 
Canyon County District No. 2008-556 
The Notice of Appeal filed February 16, 2010 in District Court was not in the proper 
form, for the reason no designation ofthe judgment, order or decree appealed from is listed, as 
required by Idaho Appellate Rule 17(e)(1). Therefore, good cause appearing, 
IT HEREBY IS ORDERED that the NOTICE OF APPEAL be, and hereby is, 
SUSPENDED for the reason it was not in the proper form; however, Appellant shall file a NOTICE 
OF APPEAL which specifies the order being appealed, as required by Idaho Appellate Rule 
17(e)(1), with the District Court Clerk within fourteen (14) days from the date of this Order. 
IT FURTHER IS ORDERED that this appeal is SUSPENDED until further notice. 
DATED this ~ day of February 2010. 
cc: Counsel of Record 
District Court Clerk 
District Court Reporter 
For the Supreme Court 
Stephen W. Ken n, Clerk 
ORDER SUSPENDING APPEAL - Docket No.3 7242-2009 
Mark Hilty, ISB #5282 
Aaron Seable, ISB #7191 
HAMILTON, MICHAELSON & HILTY, LLP 
1303 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Telephone: (208) 467-4479 
Facsimile: (208) 467-3058 
mhilty@nampalaw.com 
Erik F. Stidham, ISB #5483 
Scott E. Randolph, ISB #6768 
HOLLAND & HART LLP 
Suite 1400, U.S. Bank Plaza 
101 South Capitol Boulevard 
P.O. Box 2527 
Boise, Idaho 83701-2527 
Telephone: (208) 342-5000 
Facsimile: (208) 343-8869 
efstidham@hollandhart.com 
serandolph@hollandhart.com 
Attorneys for Appellant 
ORIGINAL 
F I A.k "Sf 9.M. 
FEB 26 2010 
CANYON COUNTY CLERK 
K CANNON, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, Case No. CV 08-556-C 
Plaintiff-Respondent, 
vs. 
FIRST AMENDED NOTICE OF 
APPEAL 
Filing Fee: EXEMPT 
CITY OF CALDWELL, 
Defendant-Appellant. 
TO: RESPONDENT, PIONEER IRRIGATION DISTRICT AND ITS ATTORNEYS, 
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, CHTD. AND THE 
CLERK OF THE ABOVE-ENTITLED COURT 
FIRST AMENDED NOTICE OF APPEAL - 1 
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NOTICE IS HEREBY GIVEN THAT: 
1. Appellant, City of Caldwell ("Caldwell"), pursuant to I.A.R. 12 and the Order of 
the Idaho Supreme Court dated January 29,2010, hereby appeals to the Idaho Supreme Court 
from the following interlocutory orders entered in the above-entitled action in the Third Judicial 
District in and for the State ofIdaho, Honorable Gregory M. Culet presiding: 
a) Interlocutory order regarding Caldwell's First Motion for Summary 
Judgment entered on March 4, 2009; 
b) Interlocutory order regarding Pioneer Irrigation District's First Motion for 
Partial Summary Judgment entered on November 12,2009; . 
c) Interlocutory order regarding Caldwell's Second Motion for Summary 
Judgment entered on November 12, 2009; and 
d) Interlocutory order regarding Caldwell's Third Motion for Summary 
Judgment entered from the bench on October 21,2009. 
2. Appellant has a right to appeal to the Idaho Supreme Court and the orders 
described in paragraph 1 above are appealable orders under and pursuant to Rule 12, I.A.R. 
appeal: 
3. The following is a statement ofthe issues that Appellant intends to assert on 
a) Whether Idaho Code section 42-1209 vests Pioneer Irrigation District 
("Pioneer") with the initial discretion to determine whether an 
encroachment is likely to unreasonably or materially interfere with the use 
and enjoyment of its irrigation or drainage easements or rights-of-way, 
and to deny permission for the encroachment on those grounds. Judicial 
review of Pioneer's determination and decision is limited to (a) whether 
Pioneer's denial of permission to encroach was arbitrary and capricious or 
based on clearly erroneous findings, and (b) whether Pioneer's decision-
making process was reasonable. 
b) Whether Idaho Code section 42-1209 authorizes Pioneer to enforce the 
removal of any encroachments installed after the effective date of section 
42-1209 that Pioneer determines materially and unreasonably interfere 
with the use and enjoyment of its irrigation and drainage easements or 
rights-of-way, at the expense of the encroaching party, subject to certain 
limitations: 
FIRST AMENDED NOTICE OF APPEAL - 2 
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1. Pioneer must initially request removal of the encroachment by the 
encroaching party; 
11. Pioneer's right of self-help (i.e., in lieu of pursuing ajudicial 
remedy) to removal of the encroachment must be accomplished 
within the borders of its easement or right-of-way and without a 
breach ofthe peace; and 
111. Judicial review of Pioneer's determination and decision is limited 
to (a) whether Pioneer's decision to request removal of an existing 
encroachment was arbitrary and capricious or based on clearly 
erroneous findings, and (b) whether Pioneer's decision-making 
process was reasonable. 
c) Whether Pioneer Irrigation District enjoys exclusive rights in its primary 
easements and rights-of-way under Idaho Code sections 42-1102 and 
1209. 
4. There is no order sealing any portion of the record. 
5. a) Appellant has requested a reporter's transcript. 
b) Appellant requests the preparation of the following reporter's transcript of 
proceedings in D hard copy D electronic format [gI both: 
1. January 26,2009 - Hearing re: Caldwell's First Motion for Partial 
Summary Judgment (already in final); 
11. February 17,2009 - Hearing re: Court's oral ruling re: Caldwell's 
First Motion for Partial Summary Judgment (already in final); 
111. September 18, 2009 - Hearing re: Pioneer's Motion for Summary 
Judgment and related proceedings (already in final); 
IV. September 29,2009 - Hearing Re: Caldwell's Second Motion for 
Summary Judgment (already in final); 
v. October 21,2009 - Hearing Re: Caldwell's Third Motion for 
Summary Judgment (already in final); 
VI. October 22,2009 - Hearing re: Court's oral ruling re: pending 
summary judgment motions (already in final); 
V11. November 5, 2009 - Pretrial conference (already in final); and 
V111. November 23,2009 - Hearing re: Caldwell's Motion for Appeal 
by Permission (already in final). 
FIRST AMENDED NOTICE OF APPEAL - 3 
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6. Appellant requests that in addition to the documents automatically included in the 
clerk's record on appeal under Rule 28, LA.R., the following documents be included in the 
clerk's record on appeal: All briefs and affidavits, exhibits, and other papers filed by the parties 
relating to Caldwell's First Motion for Partial Summary Judgment; Caldwell's Second Motion 
for Summary Judgment; Pioneer's First Motion for Summary Judgment; Caldwell's Third 
Motion for Summary Judgment; Caldwell's Motion for Reconsideration or, in the Alternative, 
Clarification, and Caldwell's Motion for Permissive Appeal. 
7. I certify that: 
a) Appellant has served a copy of this First Amended Notice of Appeal on 
the court reporters, whose address is set forth below: 
Debora Ann Kreidler, C.S.R. 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, ID 83605 
Kim Saunders, C.S.R. 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, ID 83605 
b) Appellant has paid the estimated fee for preparing the reporter's transcript. 
c) Appellant is exempt from paying the fee for preparation of the clerk's 
record because it is a municipal corporation and falls within the exemption provided by Idaho 
Code section 67-2301. 
d) Appellant is exempt from paying the appellate filing fee because it is a 
municipal corporation and falls within the exemption provided by Idaho Code section 67-2301. 
FIRST AMENDED NOTICE OF APPEAL - 4 
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t' 
e) Appellant has served all parties as required by Rule 20, I.A.R. 
DATED this 26th day of February, 2010. 
HOLLAND & HART LLP 
BY~~4~{!L Erik F. sti , ofthe nn 
Scott E. Randolph, for the finn 
Attorneys for Appellant 
FIRST AMENDED NOTICE OF APPEAL - 5 
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., ' 
CERTIFICATE OF SERVICE 
I hereby certify that on this 26th day of February, 2010, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Scott L. Campbell 
MOFFATT, THOMAS, BARRETT, 
ROCK & FIELDS, Chartered 
P.O. Box 829 
Boise, Idaho 83701 
Facsimile (208) 385-5384 
Mark Hilty 
HAMILTON, MICHAELSON & 
HILTY,LLP 
1303 12th Avenue Road 
P.O. Box 65 
Nampa, Idaho 83653-0065 
Facsimile: (208) 467-3058 
Debora Ann Kreidler, C.S.R. 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, ID 83605 
Kim Saunders, C.S.R. 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, ID 83605 
FIRST AMENDED NOTICE OF APPEAL - 6 
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D U.S. Mail 
[8J Hand Delivered 
D Overnight Mail 
D Telecopy (Fax) 
[8J u. S. Mail 
D Hand Delivered 
D Overnight Mail 
D Telecopy (Fax) 
[8J U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Telecopy (Fax) 
[8J U.S. Mail 
D Hand Delivered 
D Overnight Mail 
D Telecopy (Fax) 
Scott L. Campbell, ISB No. 2251 
Bradley J Williams, ISB No. 4019 
Tara Martens, ISB No. 5773 
Dylan B. Lawrence, ISB No. 7136 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
18946.0059 
Attorneys for Plaintiff / Counterdefendant 
Pioneer Irrigation District 
F I A.t~ IE_. 0 
---, i'~M. 
MAR 02 2010 
CANYON COUNTY CLERK 
T EARLS, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
PlaintiffiCounterdefendantiRespondent, 
vs. 
CITY OF CALDWELL, 
DefendantiCounterclaimanti Appellant. 
Case No. CV 08-556-C 
REQUEST FOR ADDITIONAL 
TRANSCRIPT AND RECORD 
Filing Fee: Exempt 
TO: THE ABOVE-NAMED APPELLANT, CITY OF CALDWELL, AND ITS 
ATTORNEYS, HAMILTON, MICHAELSON & HILTY, LLP AND HOLLAND 
AND HART, LLP, AND THE REPORTER AND CLERK OF THE ABOVE-
ENTITLED COURT. 
NOTICE IS HEREBY GIVEN, that the Respondent in the above-entitled 
proceeding hereby requests pursuant to Rule 19, LA.R., the inclusion of the following material in 
the reporter's transcript and the clerk's record, in addition to that required to be included by the 
REQUEST FOR ADDITIONAL TRANSCRIPT AND RECORD - 1 Client: 1540488.3 
2702 
LA.R. and the City's First Amended Notice of Appeal. Any additional transcript is to be 
provided in [ ] hard copy [ ] electronic format [X] both: 
1. Reporter's transcript: Pioneer requests the following additional transcripts 
be included in the reporter's transcript on appeal: 
(1) 4/29/09 - Transcript of Court Hearing; and 
(2) 12/30/09 - Reporter's Transcript of Proceedings. 
2. Clerk's or Agency's Record: 
a. First, Pioneer would like to confirm the contents of the standard 
clerk's record on appeal, which the City of Caldwell requests in Paragraph 6 of its First 
Amended Notice of Appeal. It is Pioneer's understanding that, pursuant to Idaho Appellate 
Rule 28(b)(1), the standard record requested by the City shall include, but is not necessarily 
limited to, the documents listed below. To the extent any of the following documents are not 
part of the standard record, please consider this a request by Pioneer to include them in the 
clerk's record on appeal. 
(1) 1116/08 - Complaint for Declaratory and Injunctive Relief; 
(2) 2/15/08 - Answer, Counterclaim and Demand for Jury Trial; 
(3) 3/17/08 - Reply to City of Caldwell's Counterclaim and Demand 
for Jury Trial; 
(4) 6/19/08 - Amended Complaint for Declaratory and Injunctive 
Relief; 
(5) 7/9/08 - Answer to Amended Complaint for Declaratory and 
Injunctive Relief; 
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(6) 7/28/08 - Reply to City of Caldwell's Amended Counterclaim and 
Demand for Jury Trial; 
(7) 3/4/09 - Order regarding City of Caldwell's Motion for Partial 
Summary Judgment; 
(8) 3/4/09 - Order regarding City of Caldwell's Motion to Dismiss for 
Failure to Join; 
(9) 5/2/09 - Second Amended Complaint for Declaratory and 
Injunctive Relief; 
(10) 5/28/09 - City of Caldwell's Answer to Second Amended 
Complaint, Second Amended Counterclaim and Demand for Jury Trial; 
(11) 6/17/09 - Reply to City of Caldwell's Second Amended 
Counterclaim and Demand for Jury Trial; 
(12) 11112/09 - Order re Pioneer's First Motion for Partial Summary 
Judgment Dated July 10, 2009, Caldwell's Second Motion for Summary Judgment Dated 
July 28,2009, and Caldwell's Renewed Motion to Dismiss for Failure to Join Necessary Parties; 
(13) 12/16/09 - Order Re: City of Caldwell's Motion for Permission to 
Appeal; and 
(14) 2/26/10 - First Amended Notice of Appeal. 
b. Second, Pioneer WQuid like to confirm the specific additional 
documents requested by the City of Caldwell to be included in the clerk's record on appeal. In 
Paragraph 6 of its First Amended Notice of Appeal, the City requests inclusion of "[a] 11 briefs 
and affidavits, exhibits, and other papers filed by the parties relating to Caldwell's First Motion 
for Partial Summary Judgment; Caldwell's Second Motion for Summary Judgment; Pioneer's 
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First Motion for Summary Judgment; Caldwell's Third Motion for Summary Judgment; 
Caldwell's Motion for Reconsideration or, in the Alternative, Clarification; and Caldwell's 
Motion for Permissive Appeal." Pioneer understands this to include the documents listed below. 
To the extent any of the following documents are not part ofthe additional clerk's record 
requested by the City, please consider this a request by Pioneer to include them in the clerk's 
record on appeal. 
(1) 12/23/08 - City of Caldwell's Motion for Partial Summary 
Judgment; 
(2) 12/23/08 - City of Caldwell's Briefin Support of Motion for 
Partial Summary Judgment; 
(3) 1/7/09 - Response Brief in Opposition to City of Caldwell's 
Motion for Partial Summary Judgment; 
(4) 1/7/09 - Affidavit of Andrew J. Waldera, with exhibits; 
(5) 1/7/09 - Affidavit of Matthew J. McGee, with exhibits; 
(6) 1/20109 - City of Caldwell's Reply Brief in Support of Motion for 
Partial Summary Judgment; 
(7) 1/20109 - Affidavit of Counsel in Support of Reply to Response to 
Motion for Partial Summary Judgment; 
(8) 1127/09 - Second Affidavit of Dylan B. Lawrence, with exhibits; 
(9) 1/30109 - City of Caldwell's Reply to Second Affidavit of Dylan B. 
Lawrence; 
(10) 2/4/09 - Sur-Reply to City of Caldwell's Reply to Second Affidavit 
of Dylan B. Lawrence; 
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(11) 7110109 - Motion for Partial Summary Judgment; 
(12) 7110109 - Memorandum in Support of Motion for Partial Summary 
Judgment; 
(13) 7110109 - Affidavit of Dylan B. Lawrence in Support of Motion for 
Partial Summary Judgment, with exhibits; 
(14) 7110109 - Affidavit of Alan Newbill, with exhibits; 
(15) 7/10109 - Affidavit of Jennifer Stevens, Ph.D., with exhibits; 
(16) 7/28/09 - City of Caldwell's Second Motion for Summary 
Judgment; 
(17) 7/28/09 - Memorandum in Support of City of Caldwell's Second 
Motion for Summary Judgment; 
(18) 7/28/09 - Affidavit of Debbie Geyer in Support of Caldwell's 
Motion for Summary Judgment; 
(19) 7/28/09 - Affidavit of Brent Orton in Support of Caldwell's Motion 
for Summary Judgment; 
(20) 7/28/09 - Affidavit of Scott E. Randolph in Support of City of 
Caldwell's Second Motion for Summary Judgment; 
(21) 7/28/09 - Affidavit of Marianne Debban in Support of Caldwell's 
Motion for Summary Judgment; 
(22) 8/11109 - City of Caldwell's Response to Pioneer Irrigation 
District's Motion for Partial Summary Judgment; 
(23) 9/3/09 - Reply Memorandum in Support of Pioneer Irrigation 
District's Motion for Partial Summary Judgment; 
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(24) 9/3/09 - Affidavit of Scott L. Campbell, with exhibits; 
(25) 9/3/09 - Affidavit of Dylan B. Lawrence, with exhibits; 
(26) 9/3/09 - Affidavit of Dawn C. Fowler, with exhibits; 
(27) 9/3/09 - Affidavit of William J. Mason; 
(28) 9/15/09 - Pioneer's Response Brief in Opposition to City of 
Caldwell's Second Motion for Summary Judgment; 
(29) 9/15/09 - Affidavit of Scott L. Campbell, with exhibits; 
(30) 9/15/09 - Affidavit of Andrew J. Waldera, with exhibits; 
(31) 9/15/09 - Affidavit of Mark Zirschky in Support of Pioneer's 
Response Brief in Opposition to City of Caldwell's Second Motion for Summary Judgment, with 
exhibits; 
(32) 9115/09 - Affidavit of William J. Mason in Opposition to 
Caldwell's Second Motion for Summary Judgment, with exhibits; 
(33) 9/15/09 - Affidavit ofR. Scott Stanfield in Support of Pioneer 
Irrigation District's Response in Opposition to City of Caldwell's Second Motion for Summary 
Judgment, with exhibits; 
(34) 9/23/09 - City of Caldwell's Third Motion for Summary Judgment; 
(35) 9/23/09 - Memorandum in Support of City of Caldwell's Third 
Motion for Summary Judgment; 
(36) 9/23/09 - Affidavit of Counsel in Support of Motion for Third 
Summary Judgment; 
(37) 9/24/09 - Reply Memorandum in Support of City of Caldwell's 
Second Motion for Summary Judgment; 
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(38) 9/24/09 - Affidavit of Erik F. Stidham dated September 24,2009; 
(39) 9/29/09 - Second Affidavit of William J. Mason in Opposition to 
City of Caldwell's Second Motion for Summary Judgment, with exhibits; 
(40) 10/7/09 - Pioneer Irrigation District's Response to City of 
Caldwell's Third Motion for Summary Judgment; 
'(41) 10/7/09 - Affidavit of Christian R. Petrich, Ph.D., P.E., P.G., with 
exhibits; 
(42) 10/7/09 - Affidavit of Andrew J. Waldera, with exhibits; 
(43) 10/7/09 - Affidavit of Jennifer Stevens, Ph.D., with exhibits; 
(44) 10/7/09 - Affidavit of Mark Zirschky in Support of Pioneer 
Irrigation District's Response to City of Caldwell's Third Motion for Summary Judgment, with 
exhibits; 
(45) 10/7/09 - Affidavit of Dylan B. Lawrence in Support of Pioneer 
Irrigation District's Response to City of Caldwell's Third Motion for Summary Judgment, with 
exhibits; 
(46) 10/7/09 - City of Caldwell's Response to Pioneer Irrigation 
District's Second Motion for Partial Summary Judgment; 
(47) 10/7/09 - Affidavit of Scott E. Randolph Dated October 7,2009; 
(48) 10/7/09 - Affidavit of Brent Orton Dated October 7,2009; 
(49) 10/14/09 - Pioneer Irrigation District's Reply Brief in Support of 
Its Second Motion for Partial Summary Judgment; 
(50) 10/15109 - Reply Memorandum in Support of City of Caldwell's 
Third Motion for Summary Judgment; 
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(51) 10/19/09 - Supplemental Brief in Support of City of Caldwell's 
Second and Third Motions for Summary Judgment; 
(52) 10/21/09 - Affidavit of Matthew 1. McGee Dated 
October 20,2009, with exhibits; 
(53) 11/4/09 - City of Caldwell's Motion for Reconsideration or in the 
Alternative Clarification; 
(54) 1114/09 - Memorandum in Support of City of Caldwell 's Motion 
for Reconsideration or in the Alternative Clarification; 
(55) 11/9/09 - City of Caldwell's Motion for Permission to Appeal; 
(56) 1119/09 - City of Caldwell's Memorandum in Support of Motion 
for Permission to Appeal; 
(57) 1119/09 - Affidavit of Scott E. Randolph in Support of the City of 
Caldwell's Motion for Permission to Appeal, with exhibits; 
(58) 11112/09 - Pioneer's Response in Opposition to City of Caldwell's 
Motion for Reconsideration or in the Alternative, Clarification; 
(59) 11116/09 - Reply in Support of the City of Caldwell's Motion for 
Reconsideration or in the Alternative, Clarification; 
(60) 11/16/09 - Pioneer's Response to City's Motion for Permission to 
Appeal; 
(61) 11117109 - Affidavit of Scott E. Randolph Dated 
November 17, 2009; 
(62) 11118/09 - City of Caldwell's First Amended Motion for 
Permission to Appeal; and 
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(63) 11/18/09 - City of Caldwell's Reply in Support of First Amended 
Motion for Permission to Appeal; 
(64) 11/20/09 - Affidavit of Dylan B. Lawrence in Response to the 
Affidavit of Scott E. Randolph Dated November 17,2009. 
c. In addition to the above-enumerated documents, Pioneer requests 
the following documents be included in the clerk's record on appeal: 
(1) 3/12/09 - Written Statement regarding Urban Storm Water Outfall 
Identification; 
(2) 3/12/09 - Affidavit of Mark Zirschky, with exhibits; 
(3) 3/12/09 - Affidavit of Steven R. Hannula, with exhibits; 
(4) 7/10/09 - Plaintiff Pioneer Irrigation District's Expert Witness 
Disclosure; 
(5) 7/27/09 - Plaintiff Pioneer Irrigation District's First Supplemental 
Expert Witness Disclosure; 
(6) 8/10/09 - Counterdefendant Pioneer Irrigation District's Expert 
Witness Disclosure; 
(7) 8/24/09 - Pioneer Irrigation District's Rebuttal Expert Witness 
Disclosure; 
(8) 9/1/09 - PlaintifflCounterdefendant Pioneer Irrigation District's 
Second Motion for Partial Summary Judgment; 
(9) 9/1/09 - Memorandum in Support ofPlaintifflCounterdefendant 
Pioneer Irrigation District's Second Motion for Partial Summary Judgment; 
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(10) 9/1/09 - Affidavit of Andrew J. Waldera in Support of 
PlaintiffiCounterdefendant Pioneer Irrigation District's Second Motion for Partial Summary 
Judgment, with exhibits; 
(11) 9/8/09 - Pioneer Irrigation District's Supplemental Rebuttal Expert 
Witness Disclosure; 
~ (12) 9/11/09 - Affidavit ofR. Scott Stanfield in Support of Pioneer 
Irrigation District's Response in Opposition to City of Caldwell's Renewed Motion to Dismiss 
for Failure to Join; 
(13) 9/30/09 - Narrative and Delineation of Pioneer Irrigation District's 
Tour of its Facilities; and 
(14) 1114/09 - Supplemental Written Statement Regarding Urban 
Stormwater Outfall Identification. 
3. Exhibits: Pioneer requests no additional exhibits, other than the exhibits 
to the various affidavits already designated for inclusion in the clerk's record on appeal. 
4. I certify that a copy of this request for additional transcripts has been 
served on each court reporter of whom a transcript is requested as named below at the addresses 
set out below and that the estimated number of additional pages being requested is 61. 
Debora Ann Kreidler, C.S.R. 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, ID 83605 
Laura Whiting, C.S.R. 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, ID 83605 
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I further certify that this request for additional record has been served upon all 
parties required to be served pu~ant to Rule 20. 
DATED thisL day of March, 2010. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
Attorneys for Pioneer Irrigation District 
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CERTIFICATE OF 8cfRVICE 
I HEREBY CERTIFY that on this ;;2 (\ day of March, 2010, I caused a true and 
correct copy of the foregoing REQUEST FOR ADDITIONAL TRANSCRIPT AND RECORD to be 
served by the method indicated below, and addressed to the following: 
Mark Hilty 
HAMILTON MICHAELSON & HILTY LLP 
l301 12th Avenue 
P.O. Box 65 
Nampa, ID 83653-0065 
Fax: 467-3058 
J. Fredrick Mack 
Erik F. Stidham 
HOLLAND & HART LLP 
101 South Capitol Boulevard, Suite 1400 
Post Office Box 2527 
Boise,ID 83701-2527 
Fax: 343-8869 
Debora Ann Kreidler, C.S.R. 
CANYON COUNTY COURTHOUSE 
1115 Albany Street 
Caldwell, ID 83605 
Laura Whiting, C.S.R. 
CANYON COUNTY COURTHOUSE 
1115 Albany Street 
Caldwell, ID 83605 
tA U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(r U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
('f1 U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
M U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff-Counterdefendant -Respondent, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-08-00SS6*C 
-vs-
CITY OF CALDWELL, 
CERTIFICATE OF 
EXHIBIT 
Defendant -Counterclaimant -Appellant. 
I, WILLIAM H. HURST, Clerk of the District Court of the Third Judicial District of 
the State of Idaho, in and for the County of Canyon, do hereby certify that the following 
is being sent as an exhibit: 
NONE 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of 
the said Court at Caldwell, Idaho this ---'-----'--_ day of-,-,:::uLL-= __ ' 2010. 
CERTIFICATE OF EXHIBIT 
WILLIAM H. HURST, Clerk of the District 
Court of the Third Judicial 
District of the State of Idaho, 
in and jor the County of Canyon. 
~ / ) f){ Deputy 
-~ ,{ By: 
00271.4 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff-Counterdefendant -Respondent, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-08-00SS6*C 
-vs- CERTIFICATE OF CLERK 
CITY OF CALDWELL, 
Defendant -Coun terclaimant -Appellant. 
I, WILLIAM H. HURST, Clerk of the District Court of the Third Judicial District of 
the State of Idaho, in and for the County of Canyon, do hereby certify that the above and 
foregoing Record in the above entitled cause was compiled and bound under my 
direction as, and is a true, full correct Record of the pleadings and documents under 
Rule 28 of the Idaho Appellate Rules, including specific documents as requested. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of 
the said Court at Caldwell, Idaho this _...I.-!:L_ day of-----'--'-'4-IL'-=-__ , 2010. 
CERTIFICATE OF CLERK 
WILLIAM H. HURST, Clerk of the District 
Court of the Third Judicial 
District of the State of Idaho, 
in an? R the CoUI;~ of Canyon. 
By: (, I r/ (::~~> Deputy -~J t, 
00271.5 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff-Counterdefendant -Respondent, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Supreme Court No. 37242 
-vs-
CITY OF CALDWELL, 
CERTIFICATE OF 
SERVICE 
Defendant -Counterclaim ant -Appellant. 
I, WILLIAM H. HURST, Clerk of the District Court of the Third Judicial District of 
the State of Idaho, in and for the County of Canyon, do hereby certify that I have 
personally served or had delivered by United State's Mail, postage prepaid, one copy of the 
Clerk's Record and one copy of the Reporter's Transcript to the attorney of record to each 
party as follows: 
Mark Hilty, P. O. Box 65, Nampa, Idaho 83653-0065 
Scott L. Campbell, P. O. Box 829, Boise, Idaho 83701 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of 
the said Court at Caldwell, Idaho this _~_ day of----'~~""""-__ , 2010. 
CERTIFICATE OF SERVICE 
WILLIAM H. HURST, Clerk of the District 
Court of the Third Judicial 
District of the State of Idaho, 
in and the County of Canyon. 
By: /1 Deputy 
__ J 
002716 
